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Synopsis
Action was brought challenging issuance of building
permit. The Superior Court of District of Columbia,
Richard S. Salzman, J., dismissed complaint challenging
issuance and validity of permit on grounds of failure
to exhaust available administrative remedies, among
other things. Challengers appealed. The Court of
Appeals, Rogers, C.J., held that: (1) neither District of
Columbia Self Government Act nor District of Columbia
Comprehensive Plan Act of 1984 imposed moratorium on
private real estate development permitted as a matter of
right under applicable zoning regulations; (2) challengers
failed to exhaust available administrative remedies; and
(3) Advisory Neighborhood Commission received notice
to which it was entitled prior to issuance of building
permit.

Statutory meaning of term must be derived
from consideration of entire enactment
against backdrop of its policies and objectives.
2 Cases that cite this headnote
[2]

Even where words of statute have superficial
clarity, it is appropriate to undertake review
of legislative history to aid in ascertainment of
legislative intent.
5 Cases that cite this headnote
[3]

2 Cases that cite this headnote
[4]

7 Cases that cite this headnote
[5]

Statutes

Zoning and Planning
Other particular cases
Neither
District
of
Columbia
Self
Government Act nor District of Columbia
Comprehensive Plan Act of 1984 imposed
moratorium
on
private
real
estate
development permitted as a matter of right
under applicable zoning regulations, even
if regulations may have been inconsistent
with District's comprehensive plan. D.C.Code
1981, §§ 1–201 et seq., 1–245 et seq.

West Headnotes (9)
Statutes
Language and intent, will, purpose, or
policy

District of Columbia
Local government
District of Columbia Council's interpretation
of its responsibilities under Home Rule Act is
entitled to great deference. D.C.Code 1981, §
1–201 et seq.

Affirmed.

[1]

Statutes
Plain, literal, or clear meaning;
ambiguity

Zoning and Planning
Power and Authority
Board of Zoning Appeals and Zoning
Administrator have no power to implement
comprehensive plan. D.C.Code 1981, § 5–
424(e).
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3 Cases that cite this headnote
[6]

Zoning and Planning
Power and Authority
Zoning Administrator is limited to enforcing
and certifying occupancy regulations.
Cases that cite this headnote

[7]

Zoning and Planning
Power and Authority
Zoning Commission is exclusive agency
vested with responsibility for assuring that
zoning regulations are not inconsistent with
comprehensive plan.
6 Cases that cite this headnote

[8]

Zoning and Planning
Exhaustion of administrative remedies;
primary jurisdiction
Failure of challengers to issuance of building
permit to pursue any action before Zoning
Commission, which was exclusive agency
vested with responsibility for assuring that
zoning regulations were not inconsistent with
comprehensive plan, amounted to failure to
exhaust administrative remedies.
2 Cases that cite this headnote

[9]

Zoning and Planning
Notice
List of building permits applied for and
issued by District of Columbia Department
of Consumer and Regulatory Affairs
which Advisory Neighborhood Commission
received from Department was sufficient
notice of application for building permit
under statute requiring that each affected
Advisory Neighborhood Commission be
provided regularly by mail with current list of
applications for construction and demolition
permits within boundaries of that Advisory
Neighborhood Commission. D.C.Code 1981,
§ 1–261(c)(3).

1 Cases that cite this headnote
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Judge Rogers was an Associate Judge of this court
at the time of argument. Her status changed to Chief
Judge on November 1, 1988.
Judge Pryor was Chief Judge of this court at the time
of argument. His status changed to Senior Judge on
November 2, 1988.

Opinion
ROGERS, Chief Judge:
The principal issue presented in these consolidated appeals
is whether the District of Columbia Self Government
Act and the District of Columbia Comprehensive Plan
Act of 1984 impose a moratorium on private real estate
development permitted as a matter of right under the
applicable zoning regulations where those regulations
may be inconsistent with the District's Comprehensive
Plan. Appellants Tenley and Cleveland Park Emergency
Committee (“TACPEC”) and Philip Mendelson appeal
from a decision of the Superior Court dismissing their
complaint challenging the issuance and validity of the
building permit for a project located at 4000 Wisconsin
Avenue, N.W. on the ground that they had failed to
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exhaust available administrative remedies before either
the District of Columbia Zoning Commission or the
Board of Zoning Adjustment (BZA). They also contend
that the trial court erred in ruling that the Advisory
Neighborhood Commission (ANC) 3–C received actual
and statutory notice, to which it was entitled under D.C.
Code § 1–261(c) (1987 Repl.), prior to the issuance of the
building permit. They appeal too from the court's denial
of a motion to amend the judgment or for a new trial.
TACPEC and Mendelson, joined by the North Cleveland

the DCRA's Permit and Certificate Issuance Branch,
which indicates projects for which applications have
been received and permits issued. Pursuant to D.C.
Code § 1–261 (1987 Repl.), which requires the District
government to provide thirty days written notice of
building applications to affected Advisory Neighborhood
Commissions (ANCs), the list was mailed to ANC 3–
C on December 9, 1985, and received by ANC 3–C
Commissioner Philip Mendelson on December 18, 1985.

Park Citizens' Association, 1 also appeal from a decision
of the District of Columbia BZA that it did not have
jurisdiction to consider either the status and applicability
of the Comprehensive Plan to the Wisconsin Avenue
project or whether the notice requirement under D.C.
Code § 1–261(c) had been satisfied. They further contend
that the BZA's alternative ruling that ANC 3–C received
actual and statutory notice is not supported by substantial
evidence in the record.

2

1

3

For simplicity, we refer to all appellants as TACPEC.

We hold that the Home Rule Act and the Comprehensive
Plan do not impose a moratorium on matter of right
development and that because the Zoning Commission is
the exclusive forum for addressing issues of inconsistency
under the Comprehensive Plan, TACPEC failed to
exhaust its administrative remedy by not presenting its
case to the Zoning Commission. We also hold that ANC
3–C received the notice to which it was entitled under D.C.
Code § 1–261(c)(3). Accordingly, we affirm.

I
This appeal involves the validity of a building permit
issued to 4000 Wisconsin Avenue Associates 2 (“the
developers”) by *333 the District of Columbia
government for the construction of a large mixed use
office-retail project at 4000 Wisconsin Avenue, N.W. 3
By application dated May 24, 1985 and filed on June 3,
1985, the developers submitted preliminary plans for the
project to the Zoning Administrator for zoning review
and approval. Changes and adjustments were made to
the plans over the next several months. The developers
formally applied to the District of Columbia Department
of Consumer and Regulatory Affairs (DCRA) for a
permit to build the project on December 4, 1985. The
application was included in a list, prepared weekly by

Intervenor/Appellee 4000 Wisconsin Avenue
Associates Limited Partnership, the developer
of the project, is a partnership comprised of
The Donohoe Construction Company and The
Holladay Corporation. Other appellees are Carol
Thompson for the District of Columbia Department
of Consumer and Regulatory Affairs and John
Touchstone as the Director of the D.C. Department
of Public Works.
The site on which the building is located consists
of 4.7 acres at the west side of Wisconsin Avenue,
bordering on Upton Street, N.W. and Glover
Archbold Parkway, and is the fourth largest building
in northwest Washington, and the eighth largest
commercial building in the District.

The thirty-day statutory period for comment by the ANC
on the proposed building permit elapsed without the
DCRA receiving any recommendations from ANC 3–
C. DCRA issued a building permit to the developers on
February 19, 1986. At the time the building permit was
issued, the zoning regulations applicable to the project
site permitted construction of the proposed building as
a matter of right. 4 ANC 3–C subsequently wrote letters
protesting the issuance of the building permit but by letter
dated March 11, 1986, DCRA Director Carol Thompson
declined to suspend the permit.
4

When the building permit was issued, the project site
was zoned “C–3–A” which permits medium density
mixed commercial development and allows buildings
to be erected to a height of 65 feet with a floor
area ratio of 2.5. 11 DCMR § 740 (1987). The
specifications of the proposed building were within
“C–3–A” 's permissible limits. No special exception or
variance was sought or required.

On February 28, 1986, TACPEC filed an appeal with
the Board of Zoning Adjustment (BZA) challenging the
validity of the building permit issued by the DCRA.
TACPEC's primary argument was that the building
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permit was improperly issued because the building would
5

be in violation of the District's Comprehensive Plan.
TACPEC also alleged that ANC 3–C had received
insufficient notice under D.C. Code § 1–261. The BZA
ruled that it did not have jurisdiction over the issue of
the alleged inconsistency of the proposed development
with the Comprehensive Plan because “[r]esponsibility for
comprehensive plan consistency issues is vested in the
Zoning Commission.” 6 The BZA also concluded that it
was without jurisdiction to consider the issue of notice
under *334 D.C.Code § 1–261; alternatively, the BZA
found that the notice requirements were met.
5

6

TACPEC also challenged permits for excavation,
sheeting and shoring and for public space. The BZA
correctly ruled that it lacked jurisdiction to address
the validity of these permits because they had not
been issued by the Zoning Administrator or under the
authority of the zoning regulations. See 12 DCMR §
107.1(2) (1986); 12 DCMR § 108.2 (1986).
The BZA explained:
The Zoning Commission for the District of
Columbia has the statutory duty to insure that
the Zoning Regulations are not inconsistent
with the Comprehensive Plan. The Land Use
Element of the Comprehensive Plan was enacted
in March, 1985, ten years after the installation
of the elected Mayor and Council of the
District of Columbia. Just as it was reasonable
for the Executive and Legislative branches to
take the time which they determined to be
reasonably required to prepare and adopt the
Comprehensive Plan, so also is it reasonable
for the Zoning Commission to determine a
reasonable schedule for the conduct of its
business. The Board may not exercise oversight
over the Commission in that respect. Further,
the Zoning Commission is the only body which
may amend the Zoning Regulations, including
those provisions which govern matter-of-right
developments.

Overlapping the proceedings before the BZA, TACPEC
filed a complaint on March 19, 1986, for declaratory
and injunctive relief. TACPEC's complaint alleged that
the District government had violated D.C. Code § 1–
261 by not providing ANC 3–C with adequate notice
of the pending building permit application, thereby
depriving ANC 3–C of its statutory right to file written

TACPEC also claimed that the District's failure to give
ANC 3–C adequate notice of a construction permit
application violated the due process clause of the fifth
amendment of the U.S. Constitution. TACPEC further
alleged that the density of the proposed building violates
the Comprehensive Plan for the District of Columbia. The
trial court denied the motion for a temporary restraining
order, TACPEC withdrew the motion for a preliminary
injunction, and a bench trial was held on April 22–24,
1986. The trial court granted the District's motion to
dismiss at the close of TACPEC's case. With respect to
the validity of the building permit issued by the DCRA,
the trial court held that TACPEC had not exhausted
its administrative remedies because it had not sought
review of that decision before the BZA or the Zoning
Commission; the trial court did not decide which was, or
if both were, the appropriate agency to provide TACPEC
administrative relief. In the alternative, the court held
that ANC 3–C received the statutory notice required
under D.C. Code § 1–261. 8 Thereafter the court denied
TACPEC's motion to amend the judgment or, in the
alternative, for a new trial.
7

8

TACPEC also alleged that the District government
failed to provide notice of the applications for
excavation, sheeting and shoring permits, and of
the May 24, 1985, submission for zoning approval.
Although these issues appeared in TACPEC's
complaint, no evidence regarding these issues was
presented at trial and, therefore, we decline to
reach them on appeal. We also do not reach the
notice issue with respect to the public space permit
which was neither pleaded nor addressed in the trial
court. Williams v. Gerstenfeld, 514 A.2d 1172, 1177
(D.C.1986).
The trial court also held that TACPEC had failed
to establish its claim that traffic generated by the
new building would become a public or private
nuisance. This issue has not been pursued on appeal.
Another claim relating to Department of Public
Works permits for paving Glover–Archbold Park
and an extension of Upton Street was dismissed
as premature. A separate action in Superior Court
relating to these permits also resulted in a judgment
against TACPEC. TACPEC v. District of Columbia,
115 Daily Wash.L.Rptr. 1973 (Sept. 21, 1987). This
case is currently on appeal in this court. TACPEC v.
District of Columbia, No. 87–604.

recommendations with respect to the proposed permit. 7
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II
[1]
[2]
[3] TACPEC contends on appeal that the
trial court and the BZA both erred in ruling that they
were without jurisdiction to adjudicate TACPEC's claim
that the building permit for private development at
4000 Wisconsin Avenue, although concededly permitted
as a matter of right under the applicable zoning
regulations, was invalid as inconsistent with the District's
Comprehensive Plan. In its own words, TACPEC
claims that “[t]he heart of [its] case is that since
the Comprehensive Plan controls land use actions in
the District and the challenged permits [see note 5,
supra ] violate the Plan, those permits are illegal,
regardless of whether the permitted activity would
comply with the zoning regulations.” Consideration
of the District of Columbia Self–Government Act 9
and the Comprehensive Plan demonstrate that the
Comprehensive Plan is not self-executing and does not
directly regulate the development of private property in
the District of Columbia. 10
9

10

The District of Columbia Self–Government and
Governmental Reorganization Act, Pub.L. No. 93–
198, 87 Stat. 774 (1973), reprinted in 1 D.C. Code 175
(1981) (Home Rule Act).
The first step in statutory construction is to examine
the language of the statute and to interpret its words
according to their plain and ordinary meaning. United
States v. Bailey, 495 A.2d 756, 760 (D.C.1985);
Peoples Drug Stores, Inc. v. District of Columbia, 470
A.2d 751, 754 (D.C.1983) (en banc). Our primary goal
is to ascertain and give effect to the intent of the
legislative body that drafted the language. Rosenberg
v. United States, 297 A.2d 763, 765 (D.C.1972)
(quoting General Motors Acceptance Corp. v. One
1962 Chevrolet Sedan, 191 A.2d 140, 142 (D.C.1963)).
The statutory meaning of a term must be derived
from a consideration of the entire enactment against
the backdrop of its policies and objectives. Carey v.
Crane Serv. Co., 457 A.2d 1102, 1105 (D.C.1983)
(quoting Don't Tear It Down v. Pennsylvania Ave.
Dev. Corp., 206 U.S.App.D.C. 122, 128, 642 F.2d
527, 533 (1980)). Even where the words of a
statute have superficial clarity, it is appropriate to
undertake a review of the legislative history to aid
in the ascertainment of legislative intent. Office of
People's Counsel v. Public Serv. Comm'n, 477 A.2d
1079, 1084 (D.C.1984) (“words are inexact tools

at best”) (quoting Harrison v. Northern Trust Co.,
317 U.S. 476, 479, 63 S.Ct. 361, 363, 87 L.Ed. 407
(1943)). Finally, the D.C. Council's interpretation
of its responsibilities under the Home Rule Act is
entitled to great deference. Marshall v. District of
Columbia Rental Hous. Comm'n, 533 A.2d 1271, 1274
(D.C.1987); Yu v. District of Columbia Rental Hous.
Comm'n, 505 A.2d 1310, 1312 (D.C.1986).

*335 A.
Before Congress enacted the Home Rule Act, land use
planning for both the federal and District governments
was vested in the National Capital Planning Commission
(NCPC). In accordance with the Home Rule Act's purpose
to delegate certain governmental powers to the District's
newly created local government, the Home Rule Act
fundamentally altered the way in which future planning
decisions would be made in the nation's capital. The
Act mandated, for the first time, the development of a
Comprehensive Plan for the District of Columbia, to be
created through the joint efforts of NCPC and the District
of Columbia government. The Act retained NCPC as
the central planning agency for the federal government,
but restricted its authority to developing the federal
elements of the new Comprehensive Plan and to exercising
veto authority within sixty days over those proposed
District elements, prepared by the Mayor and approved
by the Council of the District of Columbia, that NCPC
determined would have a negative impact on the interests
or functions of the federal establishment. D.C. Code §§
1–2002(a)(2) & (4) (1987 Repl.); see Home Rule Act §
203(a). In addition, the Act vested the Mayor with the
responsibility for the “coordination of planning activities
of the [District] government and the ... implementation of
the District's elements of the comprehensive plan for the
National Capital....” D.C. Code § 1–244(a) (1987 Repl.);
see Home Rule Act § 203(a).
The Home Rule Act also provided for a significant change
in the standard governing the Zoning Commission's
zoning authority. See generally Citizens Ass'n v. Zoning
Comm'n, 392 A.2d 1027 (D.C. 1978) (en banc)
(Georgetown III ). Before passage of the Act, D.C. Code §
5–414 (1973) provided that zoning maps and regulations
“shall be made in accordance with a comprehensive
plan....” In Citizens Ass'n v. Zoning Comm'n, 155 U.S.
App. D.C. 233, 477 F.2d 402 (1973) (Georgetown II
), the United States Court of Appeals for the District
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of Columbia Circuit reaffirmed long standing case law
in the District and held that the term “comprehensive
plan” was not synonymous with the so-called “Red
Book” comprehensive plan that NCPC had developed
pursuant to the National Capital Planning Act of 1952,
see D.C.Code §§ 1–1001 et seq. (1973), but only required
the Zoning Commission to zone on a uniform and
comprehensive basis. Georgetown II, supra, 155 U.S.
App.D.C. at 237–38, 477 F.2d at 406–07. In part to
overrule the Georgetown II decision, Congress amended
the Zoning Enabling Act 11 to provide that “Zoning maps
and regulations, and amendments thereto, shall not be
inconsistent with the comprehensive plan for the national
capital....” D.C. Code § 5–414 (1988 Repl.); see Home
Rule Act § 492(b)(1). 12 In addition, Congress specifically
provided that “The Zoning Commission shall exercise all
the powers and perform all the duties with respect to
zoning in the District as provided by law.” D.C. Code §
5–412(e) (1988 Repl.) (emphasis added); see Home Rule
Act § 492(a). Significantly, for purposes of this appeal, the
Home Rule Act left unchanged *336 D.C. Code § 5–415
(1988 Repl.), which provides in relevant part:
11

[4] Thus, the Home Rule Act explicitly provides that
the Zoning Commission is the exclusive agency vested
with power to enact zoning regulations for the District
of Columbia. TACPEC does not seriously dispute that
the Zoning Commission is the sole governmental body
entrusted with authority to amend the zoning regulations,
but rather contends that once the Comprehensive
Plan mandated by the Home Rule Act became law,
any inconsistency between it and the existing zoning
regulations would serve to impose a moratorium on
private real estate development to the extent of the
inconsistency. However, the Home Rule Act did not
purport to displace existing statutory law which plainly
mandates that zoning regulations and maps already in
place continue to have the full force and effect of law
until such time as the Zoning Commission shall amend
them. D.C. Code § 5–415. Nor does the Comprehensive
Plan or its legislative history reflect any intent on behalf
of the Council of the District of Columbia to impose
a moratorium on development until such time as the
existing zoning regulations are conformed by the Zoning
Commission to those elements of the Comprehensive
Plan with which the zoning regulations are alleged to be
inconsistent.

12

Act of June 20, 1938, 52 Stat. 797, ch. 534, as amended,
D.C. Code §§ 5–413 et seq. (1988 Repl.).
See
also
LEGISLATIVE
HISTORY
OF
THE DISTRICT OF COLUMBIA SELFGOVERNMENT
AND
GOVERNMENTAL
REORGANIZATION ACT, , , , , , , , S. 1435 (Pub.L.
No. 93–198) 93d Cong., 1st Sess. 1677 (Comm.Print
(1973)).

The regulations prior to June 20, 1938, adopted by the
Zoning Commission under the authority of § 5–412 and
in force on June 20, 1938, including the maps which at
said date accompany and are a part of such regulations,
shall be deemed to have been made and adopted and in
force under §§ 5–413 to 5–432 and shall be and continue
in force and effect until and as they may be amended by
the Zoning Commission as authorized by said §§ 5–413
to 5–432. The Zoning Commission may from time to
time amend the regulations or any of them or the maps
or any of them.
Id. (emphasis added). The remainder of section 5–
415, also left unrevised by the Home Rule Act,
imposes notice and hearing requirements on the Zoning
Commission for proposed amendments to the zoning
regulations.

B.
Pursuant to the Home Rule Act, §§ 203(a), 423(a), the
D.C. Council enacted the Comprehensive Plan on April
10, 1984. District of Columbia Comprehensive Plan Act
of 1984, D.C.L. No. 5–76 (1984) (Comprehensive Plan
Act). The Comprehensive Plan Act adopted most of the
District Elements of the Comprehensive Plan including
those for economic development, housing, environmental
protection, transportation, public facilities, urban design,
preservation and historic features, the downtown area
and human services. Id. at 1. The land use element of
the Comprehensive Plan, Title XI, was enacted separately
on March 16, 1985. District of Columbia Comprehensive
Plan Act of 1984 Land Use Element Amendment Act of
1984, D.C.L. No. 5–187 (1985) (Land Use Act). Section
102 of the Comprehensive Plan Act sets forth the manner
in which the District Elements of the Comprehensive Plan
are to be interpreted and provides in pertinent part:
Except as specifically provided by
other law, including but not limited
to An Act Providing for the zoning
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of the District of Columbia and the
regulation of the location, height,
bulk, and uses of buildings and
other structures and other purposes,
as amended ..., or as specifically
provided by the District elements
of the Plan itself, the District
elements of the Plan are a guide
intended to establish broad policies
and goals while affording flexibility
for future implementation and are
not binding policy directives. The
District elements of the Plan should
not be construed as a delegation of
authority to establish new programs.
Id. (emphasis added) (citation omitted). With respect to
the Land Use element of the Comprehensive Plan, §
1101(k) of the Land Use Act specifically declares that
“The Land Use Element does not identify or fix every
use, height, and density on every block in the District.
The text and the maps construct a guiding framework
within which public and private land use and zoning
decisions are to be made.” Id. *337 (emphasis added).
Section 1134 of the Land Use Act states the Plan's Public
Action Objectives, which include the goals “to improve
enforcement of land use regulations [and] to establish
procedures for monitoring public and private land use
actions for consistency with the policies of the Plan....” 13
Among the various policies established in support of
the Plan's Public Action Objectives, the Land Use Act
provides:
13

Section 1136 of the Land Use Act provides generally
for the adoption of generalized land use maps.
Specifically, § 1136 declares that Map 1, which depicts
general land use policies, be amended to indicate that
the west side of Wisconsin Avenue, N.W., between
Rodman Street, N.W., and Van Ness Street, N.W., is
included in the moderate density commercial land use
category. Land Use Act § 1136(b)(56), The moderate
density commercial land use category provides for
Shopping and service areas that generally
provide a much broader range of goods and
services are the predominant uses. Chain drug
stores and grocery stores as well as branches
of department stores, some specialty shops, and
personal service establishments may be present.
Land Use Act § 1136(4)(H); see also id. § 1107(a)(2).
In addition, § 1136 states that Map 3, which depicts

generalized commercial, production and technical
employment land use policies, be amended to
indicate that the area near the intersection of
Wisconsin Avenue and Van Ness Street should
be a local neighborhood rather than a multineighborhood center. Land Use Act § 1136(f)(9). In
the Land Use Act commercial center classification
scheme, local neighborhood centers call for the
least intensive development of the three available
classifications.
Local neighborhood centers supply sales of
daily groceries, sundries, convenience goods and
personal services to neighborhood residents and
workers. There is limited parking. Motorists
are likely to go to larger concentrations of
stores where parking and a greater selection of
goods and services are more readily available.
A small food and sundries store selling
convenience items is usually a principal element
of a local neighborhood center. Service stores
such as gas stations, carryouts, barber shops,
cleaners, diners, and bars also locate in local
neighborhood centers. There is limited office
space. Local neighborhood centers may be
further subclassified to identify new centers to be
established and existing centers to be upgraded.
Land Use Act § 1108(b)(1) (emphasis added).

Review the Zoning Regulations of the District of
Columbia to determine that they are not inconsistent
with provisions of the Plan and, based upon a
zoning program to be developed by the Office of
Planning, recommend required changes including
performance standards, text and map amendments,
where appropriate, for action by the Zoning
Commission for the District of Columbia.
Land Use Act § 1135(5) (emphasis added).
Thus, both the Comprehensive Plan Act and the Land
Use Act make clear that the Comprehensive Plan is
a broad framework intended to guide the future land
use planning decisions for the District. While the Acts
acknowledge that existing zoning regulations may be
inconsistent in some instances with the policies outlined
in the Comprehensive Plan, the Acts explicitly recognize
that an examination of existing zoning regulations for
conformance with the Comprehensive Plan is necessarily
a time-consuming process to be carried out by the Zoning
Commission assisted by the Office of Planning in a
reviewing program to be developed after enactment of
the Comprehensive Plan by the D.C. Council. See also
note 17, infra. In short, the Comprehensive Plan is not
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self-executing, and contrary to TACPEC's contention, this
statutory language plainly does not evince any legislative
intent to impose a moratorium on development in the
District.
The legislative histories of the Comprehensive Plan Act
and the Land Use Act are replete with statements
that confirm the D.C. Council's intent in this regard.
In the introduction to the Council committee report
recommending adoption of the Comprehensive Plan
Act, the report states that “The [Comprehensive]
Plan is a framework for growth and change in
the District of Columbia over the next 20 years.”
REPORT OF THE COMMITTEE OF THE WHOLE
ON BILL 5–282, DISTRICT OF COLUMBIA
COMPREHENSIVE PLAN ACT OF 1984 (Jan. 17,
1984) (COMPREHENSIVE PLAN ACT COMMITTEE
REPORT). As to the impact on existing law, the report
states:
Comprehensive plans have guided the growth of
American cities for over 50 *338 years. Whether it is
called a comprehensive plan, general plan, master plan,
or city development plan, the purpose is usually the
same: to provide a statement of policy to guide future
public decisionmaking. Although many comprehensive
plans address social policy issues, the primary emphasis
is on physical development over an extended time,
usually 10 to 20 years.

Although the Plan serves as an important policy guide,
its legal mandate is more limited. Except as provided
by other law or the Plan itself, the District elements are
advisory. Thus the District elements are binding on zoning
as provided in the zoning enabling act, urban renewal as
provided in the Redevelopment Act and public facilities
planning as provided in the Plan. In other respects,
however, the District elements guide but do not control
government decisions.
Id. at 51 (emphasis added). The report specifically
addresses the Plan's impact on zoning:
When the proposed District
elements take effect, the Zoning
Commission will be required to
amend the Zoning Regulations
to eliminate any inconsistency

with the District elements....
After the District elements are
adopted, the Office of Planning,
citizens and property owners will
initiate zoning cases, which will
propose amendments to the Zoning
Regulations. [ 14 ]
14

As one illustration of how the process will work, the
report noted that a full year passed before the Zoning
Commission adopted orders establishing a special
diplomatic zoning district required by the passage by
the NCPC of the Foreign Missions and International
Agencies Element. Id.

Id. at 52 (emphasis added).
The Comprehensive Plan Act Committee Report includes
several documents which the Council intended as
valid interpretative guides for judicial construction of
the Act. Id. at 57. Pauline Schneider, Director of
the Intergovernmental Relations Office of the District
government, wrote to D.C. Council Chairman David
Clarke:
The Director, Office of Planning
has requested that I ... respond[ ]
to ... questions concern[ing] the
zoning and urban renewal changes
which may be necessary once the
[Comprehensive] Plan is enacted
and the process for making
such changes. The Office of the
Corporation Counsel has advised us
that the current zoning process will
not be affected by the enactment of
the Plan given the fact that the Home
Rule Act specifically gives the Zoning
Commission sole authority to adopt
and amend the zoning regulations....
The Planning Office ... will prepare
a zoning revision program ...
based on the Comprehensive Plan
for the guidance of the [Zoning
Commission] to make any necessary
changes.
Letter from Pauline Schneider to David Clarke (Dec. 23,
1983) (emphasis added). Another document prepared by
the Office of Planning in November 1983, and appended

© 2018 Thomson Reuters. No claim to original U.S. Government Works.

8

Tenley and Cleveland Park Emergency Committee v. District..., 550 A.2d 331 (1988)

to the committee report, describes various projected
zoning actions necessary to implement the Comprehensive
Plan including amendments to zoning regulations and
maps.

legislation includes these specific
descriptions because they are the
only way the legislative body can
give sufficient direction to the
cartographers who must prepare
the maps.

The legislative history of the Land Use Act similarly
reflects the intent of the D.C. Council that the process of
conforming existing zoning regulations and maps to the
Comprehensive Plan would occur sometime after the Plan
became effective and that no moratorium on real estate
development in the District be imposed by the Plan itself.
With respect to the Land Use Act's impact on existing
law, 15 the committee report states:
15

The Land Use Act Committee Report lists as one of
the map changes for Ward 3 the designation of the
northwest corner of Wisconsin Avenue, N.W., and
Van Ness Street, N.W., as low density commercial.
LAND USE ACT COMMITTEE REPORT at 19.

Like other District elements, the Land Use Element
establishes policies to guide future public decisions.
The District elements do not impose specific
implementation techniques. This task is *339 the
responsibility of the various agencies charged with
regulatory authority. Instead the District elements
establish policies, which guide but do not direct.
REPORT OF THE COMMITTEE OF THE WHOLE
ON BILL 5–507, DISTRICT OF COLUMBIA
COMPREHENSIVE PLAN ACT OF 1984 LAND
USE ELEMENT AMENDMENT ACT OF 1984, at
4 (1984) (LAND USE ACT COMMITTEE REPORT)
(emphasis added). A distinguishing feature of the Land
Use Act is in the inclusion of four generalized land use
maps to complement the text of the Act. In this regard,
the Land Use Act Committee Report states:
The maps depict land use policies
in a generalized manner. They
do not identify specific parcels
or properties. This “soft-edged”
character is intended to provide
policy guidance while affording
needed flexibility. Although the
language adopting the maps
includes specific references to
streets, blocks, and intersections,
the maps are intended to
remain generalized. The proposed

Id. The Committee report also specifically states that
the generalized land use maps indicate objectives only
and are not to be confused with the District zoning maps
which are adopted by the Zoning Commission as part
of the zoning regulations. Id. at 5. 16
16

The committee report makes clear that the policies
of the Land Use Element recognize that changes
in the zoning regulations are needed and that to
accomplish them the Office of Planning is to prepare
a zoning modification program. In a letter of October
31, 1984, that was attached to the committee report,
the response by the Office of Planning referred to
the preliminary list of recommended zoning changes
needed to implement the Comprehensive Plan that the
Office had prepared and provided to the Council in
November 1983, and advised:
Our implementation program will be initiated
following the enactment of the Land
Use Element of the Comprehensive Plan.
The program includes not only preparing
recommendations to the Zoning Commission
regarding text and map changes but also
a number of administrative and statutory
changes to existing Executive Orders, permitting
processes and laws.
The November 1983 list of zoning changes
is the same document that also appears as
an attachment to the Comprehensive Plan Act
detailing projected zoning actions necessary to
implement the Comprehensive Plan.

Also indicative of the D.C. Council's intent with respect to
the imposition of a building moratorium is the Council's
progress report to the Mayor on implementing the District
elements of the Comprehensive Plan. 17 REPORT OF
THE COMMITTEE OF THE WHOLE ON PR 6–320,
PROGRESS REPORT ON THE COMPREHENSIVE
PLAN FINDINGS RESOLUTION OF 1986 (1986)
(PROGRESS REPORT). The progress report noted that
the Mayor generally had not made satisfactory progress in
implementing the District elements of the Comprehensive
Plan and specifically observed the failure to make the
zoning changes called for by the Plan that were necessary
to protect residential neighborhoods from incompatible
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commercial development along Wisconsin Avenue. The
report also noted the Mayor's failure to establish priorities
and a timetable for implementing the Plan. 18
17

18

Section 101(6) of the Comprehensive Plan Act
provides:
Continuous community input into the
implementation of the Plan will be assured by
the requirement of a periodic review. The Mayor
of the District of Columbia shall submit to
the Council of the District of Columbia every
2 years, a report on the progress being made
by the District government in implementing the
Plan. The Council of the District of Columbia
will schedule public hearings on the matter and
following each review period, will submit, to the
Mayor of the District of Columbia, its findings
and copies of the public testimony.
(Emphasis added).
Dissatisfaction with the response of the executive
branch in implementing the Comprehensive Plan
previously had been registered by Council Chairman
Clarke in a letter to the Zoning Commission and
the Office of Planning. Letter from David Clarke to
Zoning Commission and Office of Planning (March
17, 1985). Chairman Clarke expressed concern that
these agencies had failed to “sponsor any cases within
the past year for the purpose of amending Zoning
Regulations that are inconsistent with the Land Use
Element of the Comprehensive Plan.” Id. After noting
the Zoning Commission's responsibility to implement
those aspects of the Plan that are inconsistent with
existing zoning, the Chairman specifically referred
to the western side of Wisconsin Avenue between
Van Ness and Rodman Streets as an area requiring
attention.
The C–3–A zoning district along this corridor
may be inconsistent with the Plan's designation
of it for moderate density commercial land
use with a local neighborhood center. The
Zoning Regulations state that the C–3 district “is
designed to accommodate important sub-centers
supplementary to the Central Business district”
and that the C–3–A district “shall permit
medium density development.” This language is
quite similar to the language in the Plan that
describes medium density commercial land use
and multi-neighborhood or regional centers. The
language in the Zoning Regulations that is used
to describe C–2–A and C–2–B districts more
closely resembles the language in the Plan that
describes the designations of local neighborhood

center and moderate density commercial land
use.
Id. The Chairman urged the Zoning Commission to
institute immediately the process of implementing
the Comprehensive Plan with particular focus upon
the areas of inconsistency to which the Commission
already had been alerted. The implementation
process should not be further delayed, the
Chairman observed, because
in the absence of changes in zoning, critical land
use decisions will continue to be made in many
areas throughout the District in a manner that
not only is contrary to the policy objectives of
the Comprehensive Plan but also may jeopardize
the achievement of those objectives during the
life of the Plan. In the case of the western
side of Wisconsin Avenue between Van Ness and
Rodman Streets, it already is too late to affect a
controversial “matter-of-right” development that
is underway at 4000 Wisconsin Avenue, but there
are other adjacent parcels where new zoning
could provide protection that is consistent with
the Comprehensive Plan.
Id. (emphasis added). The Chairman sent another
copy of this letter to the Zoning Commission
as an attachment to a later letter to the
Commission advising of the Council's unanimous
approval of the Progress Report's general findings
of “insufficient progress ... in the examination
and initiation of cases where present zoning is
inconsistent with the Land Use Element of the
Comprehensive Plan.” Letter from David Clarke to
Zoning Commission (July 8, 1986).

*340 To summarize, the language and the legislative
histories of the Comprehensive Plan Act and the Land
Use Act clearly reflect the intent of the D.C. Council
that the process of conforming existing zoning regulations
and maps to the Comprehensive Plan would occur after
the Plan became effective and that matter-of-right real
estate development in the District would continue while
this process was underway. The Home Rule Act vests the
Zoning Commission with exclusive authority to amend
the zoning regulations of the District of Columbia. Home
Rule Act § 492(a); D.C. Code § 5–412(e). By leaving
D.C. Code § 5–415 untouched, the Home Rule Act
did not repeal existing zoning regulations or maps, but
rather provided for the creation of a Comprehensive
Plan and a mechanism for its future implementation.
The D.C. Council understood that the process of
reviewing existing zoning regulations for consistency with
the Comprehensive Plan would be a time-consuming,
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deliberative process, and although the Council may have
anticipated that the conforming process would commence
more quickly than it did, there is nothing in the statutes
or legislative histories to suggest that enactment of the
Comprehensive Plan would itself halt all matter-of-right
development until that process was completed.

of consistency. 21 However, the Zoning Commission is
the only forum 22 capable of granting the zoning change
TACPEC seeks, 23 and therefore TACPEC's failure to
pursue any action before the Commission amounts to a
failure to exhaust administrative remedies.
19

C.
[5]
[6]
[7]
[8] That the Comprehensive Plan was
20
not self-executing and did not automatically impose
a moratorium on matter-of-right private development
did not leave TACPEC without a remedy once the
Comprehensive Plan was enacted. TACPEC need not
have awaited action by the Office of Planning and the
Zoning Commission to raise the issue of inconsistency
it now presses before this court. Under the District's
Administrative Procedure Act, “[a]ny interested person
may petition ... an independent agency, requesting the
promulgation, amendment, or repeal of any rule.” D.C.
Code § 1–1506(b). TACPEC, as an interested party, could
21
have initiated a petition before the Zoning Commission as
early as March 16, 1985, the date the Land Use element of
the Comprehensive Plan became effective, and requested
emergency action to consider whether the existing zoning
regulations were inconsistent with the Comprehensive
Plan. The D.C. Council expected interested parties or
individuals to *341 initiate cases before the Zoning
Commission where inconsistency between current zoning
regulations and the Comprehensive Plan allegedly
exists. COMPREHENSIVE PLAN ACT COMMITTEE
REPORT at 52 (“the Office of Planning, citizens
and property owners will initiate zoning cases, which
will propose amendments to the Zoning Regulations”):
see also note 18, supra. The Zoning Commission is
authorized to issue emergency orders, and has done
so, on several highly publicized occasions, to prevent
matter-of-right development permitted under preexisting
zoning regulations. D.C. Code § 1–1506(c); see Citizens
Ass'n v. Washington, 291 A.2d 699, 702 n. 3 (D.C.
22
1972) (Georgetown I ); Georgetown II, supra, 155 U.S.
App.D.C. at 236 & n. 9, 477 F.2d at 405 & n. 9; Salyer
v. McLaughlin, 100 U.S. App.D.C. 29, 31, 240 F.2d
891, 893 (1957); Ruppert v. Washington, 366 F.Supp. 686
(D.D.C.1973). Had a timely petition 19 been filed with
the Zoning Commission, judicial relief would have been
available 20 to review the Commission's determination

We do not reach any issue concerning the precise
moment a property owner's right to pursue matterof-right development vests. See 11 DCMR § 3202.6
(1987).
Judicial review of rulemaking proceedings before
the Zoning Commission is initially in the Superior
Court, while initial judicial review of contested case
proceedings is in this court. D.C. Code § 1–1510;
Georgetown III, supra, 392 A.2d at 1029 n. 3; see
Capitol Hill Restoration Soc'y v. Zoning Comm'n,
380 A.2d 174, 184 (D.C.1977), overruled in part on
other grounds, Georgetown III, supra, 392 A.2d 1027.
Judicial relief may also be available to compel agency
action in the event of unwarranted or unreasonable
delay. See Georgetown I, supra, 291 A.2d at 705 n. 15.
TACPEC cites a number of cases to support
its assertion that the District of Columbia is a
“consistency” jurisdiction, i.e., that zoning maps
and regulations must be consistent with the
Comprehensive Plan. See, e.g., Neighborhood Action
Group v. Calaveras County, 156 Cal.App.3d 1176, 203
Cal.Rptr. 401 (1984); Philippi v. City of Sublimity,
294 Ore. 730, 662 P.2d 325 (1983); see generally 1
A. RATHKOPF & D. RATHKOPF, THE LAW
OF ZONING AND PLANNING § 12.04(2), at
12–15 (1987). Case law from other jurisdictions,
however, is unhelpful in this area of the law because
“[t]he extent to which zoning decisions must conform
to independent comprehensive plans varies from
state to state depending upon the phraseology of
the consistency legislation and the nature of the
mandatory plan.” 5 P. ROHAN, ZONING AND
LAND USE CONTROLS § 37.03[2], at 37–50 (1988)
(footnotes omitted). The cases cited by TACPEC are
readily distinguishable.
The BZA and the Zoning Administrator have no
power to implement the Comprehensive Plan. The
BZA's enabling statute explicitly states that it “shall
not have the power to amend any [zoning] regulation
or map.” D.C. Code § 5–424(e) (1981); see Rose
Lees Hardy Home & School v. District of Columbia
Bd. of Zoning Adjustment, 343 A.2d 564, 566
(D.C.1975); Palmer v. District of Columbia Bd. of
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Zoning Adjustment, 287 A.2d 535, 539 (D.C.1972).
The Zoning Administrator is limited to enforcing and
certifying occupancy regulations. 11 DCMR § 3200
(1987); Reorg. Order No. 55, Pt. III F, 1 D.C. Code
§ 185 (1973).

23

24

The parties have represented to us that on May 21,
1987, the Zoning Commission voted to rezone the
area at issue from C–3–A to C–2–B, the conformance
Chairman Clarke advocated, see note 18, supra, and
the kind of lower density zoning that TACPEC
argued was mandated by the Comprehensive Plan. To
our knowledge, the Zoning Commission has yet to
issue an order to that effect. See 11 DCMR § 3028.8
(“A written order setting forth a final action shall
become final and effective upon publication in the
D.C. Register, unless a later effective date is provided
for by the Commission.”).

Accordingly, we hold that the Zoning Commission is the
exclusive agency vested with responsibility for assuring
that the zoning regulations are not inconsistent with the
Comprehensive Plan, and that TACPEC failed to exhaust
its administrative remedies.

III
[9]

TACPEC also contends that the trial court and the

BZA 24 erred in ruling that *342 the list of building
applications sent to ANC 3–C by the DCRA was sufficient
notice as a matter of law under D.C. Code § 1–261(c). 25
Section 1–261(c)(3) requires that “each affected Advisory
Neighborhood Commission is provided regularly by mail
with a current list of applications for construction and
demolition permits within the boundaries of that Advisory
Neighborhood Commission.” On December 18, 1985,
ANC 3–C received a list of building permits applied for
and issued by the DCRA's Permit and Certificate Issuance
Branch during the week of December 2–6, 1985. Issued
building permits are listed first and are designated with
the letter “B” and a number. Pending building permit
applications follow and are designated with the letter “A”
and a number. The list of “A” permits included a reference
to the application for the 4000 Wisconsin Avenue, N.W.
project and identified it by the letter “A” and a number,
by street address, lot and square numbers, and indicated
that the application was for a “new building.” The listing
also stated the date that the application was received, that
plans had been filed, the amount of the fee and the date it
was paid, and a projected cost of $22,000,000.

25

The BZA ruled that it did not have jurisdiction
to consider the notice issue, but nevertheless heard
evidence and rendered its decision on the issue.
The District of Columbia urges that the BZA
has ancillary jurisdiction to consider certain limited
threshold procedural issues, such as notice, that arise
in the context of substantive zoning disputes before
the BZA. It cites Brown v. District of Columbia
Bd. of Zoning Adjustment, 413 A.2d 1276, 1280–
81 (D.C.1980), appeal after remand, 486 A.2d 37
(1984), in which the court held that the BZA had
inherent authority, and the duty to protect the
integrity of its proceedings, to entertain a motion to
disqualify an attorney alleged to have violated the
revolving door, conflict of interest rule (MODEL
CODE OF PROFESSIONAL RESPONSIBILITY
DR 9–101(B) (1979)). 413 A.2d at 1284. In view of
our decision in Kopff v. District of Columbia Alcoholic
Beverage Control Bd., 381 A.2d 1372 (D.C.1977),
construing the Home Rule Act and the act setting
forth the duties and responsibilities of the ANCs
(D.C. Law 1–58) to require agencies to give “great
weight” to the ANC's written comments and to
discuss the issues raised therein in the agency's
decision on the merits, id. at 1384, the District's
position is not without some appeal. However, we
need not decide whether the BZA has jurisdiction
to decide the notice issue. Assuming that the BZA
did have such jurisdiction, its finding that ANC–3
received the statutory notice to which it was entitled
was also the finding of the trial court.
Although the BZA's decision on the notice issue used
the term “actual notice,” the BZA's findings of facts
numbers 11 through 15 make clear that the BZA more
precisely determined only that the list of applications
sent by the DCRA to ANC 3–C complied with the
statutory requirements of D.C. Code § 1–261(c)(3).

We hold that this list provided ANC 3–C with the
statutory notice to which it was entitled under D.C. Code
§ 1–261(c)(3). See Kopff, supra note 24, 381 A.2d at 1380–
81. While the list may not have been a “model of clarity,”
to borrow the BZA's observation, we are satisfied that
in view of the clear statutory mandate to provide ANCs
with current lists of construction applications, the list
sufficiently distinguished applications from issued permits
to place ANC 3–C on notice that a permit application
for 4000 Wisconsin Avenue was pending. See American
Sec. Bank v. American Motorists Ins. Co., 538 A.2d 736,
739–40 (D.C.1988); George Washington Univ. v. District of
Columbia Bd. of Zoning Adjustment, 429 A.2d 1342, 1345
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(D.C.1981). 26 The BZA concluded that the list was “more
than adequate for any person with an interest in proposed
construction to become informed about the significance
of [the] distinction [between the “A” and “B” permits],
and thereby to know when an application is pending.”
We think this conclusion even more compelling for elected
representative ANC commissioners.
26

In view of our conclusion that ANC 3–C received
adequate notice under D.C. Code § 1–261(c)(3), we
do not reach the trial court's alternative ruling that
ANC 3–C also had actual notice of the pendency of
the building permit application. See Shiflett v. District
of Columbia Bd. of Appeals and Review, 431 A.2d
9, 10 (D.C.1981). In any event, TACPEC's reliance
on ANC 3–C Commissioner Philip Mendelson's
testimony is misplaced because the trial court
specifically discredited his testimony. Washington
v. District of Columbia, 429 A.2d 1362, 1369–70
(D.C.1981) (credibility determination is within the
province of the trier of fact). See American Sec. Bank,

supra, 538 A.2d at 739–40; George Washington Univ.,
supra, 429 A.2d at 1345.

Accordingly, we affirm both the judgment of the trial
court and the decision of *343 the BZA. 27
27

TACPEC's final contention, that the District's failure
to provide adequate notice of the pending building
permit application denied ANC 3–C due process,
is meritless. Assuming arguendo that the District
provided no notice at all, this failure would establish
only a statutory violation of D.C. Code § 1–261.
ANCs are political subdivisions of the District of
Columbia government and therefore do not receive
due process protections under the Constitution
against actions of the District of Columbia. Williams
v. Baltimore, 289 U.S. 36, 40, 53 S.Ct. 431, 432,
77 L.Ed. 1015 (1933); Bowen v. State Comm'n of
Corrections, 104 A.D.2d 238, 239–40, 484 N.Y.S.2d
210, 212 (N.Y. App.Div.1984).

All Citations
550 A.2d 331
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Synopsis
Background: Association challenged the orders of
Zoning Commission and of Mayor's Agent for Historic
Preservation, which approved developer's application for
a planned unit development (PUD), approved permits to
demolish certain structures, and approved the subdivision
of the site.

[4] Commission improperly placed burden of proof on
association as to displacement concerns;
[5] Mayor's Agent did not explain with sufficient clarity
conclusion that development had “special merit;” and
[6] Mayor's Agent could not require that developer obtain
Historic Preservation Review Board's approval.

Vacated and remanded.

West Headnotes (25)
[1]

Zoning and Planning
Substantial evidence in general
Zoning and Planning
Findings and statement of decision
The Zoning Commission's decision must be
affirmed so long as (1) the Commission
has made findings of fact on each material
contested issue, (2) there is substantial
evidence in the record to support each finding,
and (3) the Commission's conclusions of law
follow rationally from those findings.
Cases that cite this headnote
[2]

[1] PUD approved by Zoning Commission was not
inconsistent with Comprehensive Plan;

[3] Commission failed to fully address association's
environmental concerns;

Zoning and Planning
Construction by board or agency
Because the Zoning Commission is an expert
body, the Court of Appeals generally defers
to the Commission's interpretation of the
zoning regulations; the Court will not uphold
interpretations that are plainly erroneous or
inconsistent with the regulations.

Holdings: The Court of Appeals, McLeese, J., held that:

[2] Commission failed to adequately explain why it was
necessary to advance competing policies in Plan;

Zoning and Planning
Decisions of boards or officers in general

Cases that cite this headnote
[3]

Zoning and Planning
Other particular considerations
Planned unit development (PUD) approved
by
Zoning
Commission
was
not
inconsistent with Comprehensive Plan,
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despite contentions that Plan foreclosed highdensity development and site was designated
as moderate density commercial, medium
density residential, and parks, recreation,
and open space; even though high density
use approved in PUD was not consistent
with Mid-City Area Element, part of site
was placed into zoning district generally
applicable to high-density commercial uses,
PUD's overall density was consistent with that
permitted in moderate-density commercial
zones, and Mid-City Area Element was not
mandatory. D.C. Mun. Regs. tit. 10-A, §§
225.11, 226.1(c), 2016.4, 2016.9 (2016); D.C.
Mun. Regs. tit. 11, § 105.1(d)(3)(C) (2016).

§§ 1-306.01(b)(2), 6-641.02; D.C. Mun. Regs.
tit. 11, § 2400.4 (2016).
Cases that cite this headnote
[6]

Zoning Commission failed to adequately
explain why it was necessary to disregard
policy favoring medium- and moderatedensity development on development site
in order to advance other competing
policies reflected in Comprehensive Plan,
when approving planned unit development
(PUD); even though Commission stated that
permitting high-density development on part
of site was critical and essential, argument
was made that other policies reflected
in Comprehensive Plan could have been
advanced even if development on site were
limited to medium- and moderate-density
uses, but Commission neither provided
specific basis for concluding to the contrary
nor stated reasons for giving greater weight
to some policies than to others. D.C. Code §
1-306.01(b)(2).

Cases that cite this headnote
[4]

Zoning and Planning
Comprehensive or general plan
The Comprehensive Plan reflects numerous
occasionally competing policies and goals,
and, except where specifically provided,
the Plan is not binding; thus the
Zoning Commission may balance competing
priorities in determining whether a planned
unit development (PUD) is consistent with the
Comprehensive Plan as a whole. D.C. Code
§ 6-641.02; D.C. Mun. Regs. tit. 11, § 2400.4
(2016).
Cases that cite this headnote

[5]

Zoning and Planning
Other particular considerations
The Zoning Commission cannot simply
disregard
some
provisions
of
the
Comprehensive Plan on the ground that
a planned unit development (PUD) is
consistent with or supported by other
provisions of the Comprehensive Plan; rather,
if the Commission approves a PUD that
is inconsistent with one or more policies
reflected in the Comprehensive Plan, the
Commission must recognize these policies
and explain why they are outweighed by
other, competing considerations. D.C. Code

Zoning and Planning
Other particular considerations

Cases that cite this headnote
[7]

Environmental Law
Land use in general
Zoning and Planning
Other particular considerations
Zoning Commission failed to fully address
association's environmental concerns with
regard to planned unit development
(PUD) under consideration; even though
Commission did consider environmental
impacts to a degree and stated that public
benefits outweighed environmental impacts,
basis for Commission's statement was not
clear, as association raised number of
environmental concerns, and Commission
declined to address those concerns, stating
that environmental studies were best
conducted by different agency and would be
part of building permit process. D.C. Mun.
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Regs. tit. 10-A, § 600 et seq. (2016); D.C. Mun.
Regs. tit. 11, §§ 2403.8, 2403.9(h) (2016).

and the conclusions of law flow rationally
from these findings. D.C. Code §§ 6-1104(a, e)
6-1106(a, e).

Cases that cite this headnote

Cases that cite this headnote
[8]

Zoning and Planning
Evidence and fact questions

[11]

Zoning Commission improperly placed
burden of proof on association challenging
planned unit development (PUD), rather than
developer, as to concerns that PUD would
result in net loss of affordable housing and
would displace neighborhood residents; topics
were specifically addressed in Comprehensive
Plan, requiring Commission to appropriately
address topics, and Commission dismissed
association's concerns as conclusory and
unsupported by evidence. D.C. Mun. Regs.
tit. 10-A, §§ 205.6, 218.1, 218.3, 508.1 (2016);
D.C. Mun. Regs. tit. 11, §§ 2400.2, 2403.2,
2403.8, 2407.6 (2016).
Cases that cite this headnote
[9]

When the decision of the Mayor's Agent for
Historic Preservation to issue a permit under
the Historic Landmark and Historic District
Protection Act is based on an interpretation
of the statute and regulations the Mayor's
Agent administers, that interpretation will be
sustained unless shown to be unreasonable or
in contravention of the language or legislative
history of the statute. D.C. Code §§ 6-1104(a,
e) 6-1106(a, e).
Cases that cite this headnote
[12]

Environmental Law
Construction, demolition, alteration, or
repair

Cases that cite this headnote
Environmental Law
Historical preservation
Review of a decision of the Mayor's Agent for
Historic Preservation to issue a permit under
the Historic Landmark and Historic District
Protection Act is limited and narrow; the
Mayor's Agent's decision must be upheld if the
findings of fact are supported by substantial
evidence in the record considered as a whole

Environmental Law
Construction, demolition, alteration, or
repair
Mayor's Agent for Historic Preservation did
not explain with sufficient clarity which
specific features of land planning Agent
relied upon and why those features combined
to support conclusion that development
had “special merit,” as required to justify
permit to demolish or subdivide historic
landmark under the Historic Landmark and
Historic District Protection Act; Agent did
not specifically explain why features were
sufficiently special to rise to level of special
merit when stating that totality of plan created
special merit, and Agent appeared to state that
medical offices both contributed and did not
contribute to special merit of project. D.C.
Code § 6-1102(11).

If a project has special merit under the
Historic Landmark and Historic District
Protection Act, the Mayor's Agent for
Historic Preservation must balance that
special merit against the harm to historicpreservation values that would result from
the demolition or subdivision of a historic
landmark. D.C. Code §§ 6-1102(10, 11),
6-1104(a, e), 6-1106(a, e).

[10]

Environmental Law
Historical preservation

Cases that cite this headnote
[13]

Environmental Law
Construction, demolition, alteration, or
repair
A proposed amenity must meet a high
standard in order to qualify as a special
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merit project under the Historic Landmark
and Historic District Protection Act, the
construction of which would warrant
demolition of a building of historical
significance. D.C. Code § 6-1102(11).

Activities Affecting Protected Property;
Projects and Undertakings Regulated
A broad focus on the overall benefits
flowing from a project runs beyond the task
assigned to the Mayor's Agent for Historic
Preservation to determine if a project has
special merit under the Historic Landmark
and Historic District Protection Act. D.C.
Code § 6-1102(11).

Cases that cite this headnote
[14]

Environmental Law
Activities Affecting Protected Property;
Projects and Undertakings Regulated
Factors which are common to all projects
are not considered as special merits under
the Historic Landmark and Historic District
Protection Act. D.C. Code § 6-1102(11).

Cases that cite this headnote
[18]

The Historic Landmark and Historic District
Protection Act assigns the Mayor's Agent
for Historic Preservation the discrete role of
determining whether one or more specific
attributes of a project, considered in isolation
or in combination, rise to the level of
special merit, thus triggering a balancing of
those special-merit benefits against historicpreservation losses. D.C. Code §§ 6-1102(11),
6-1104(e), 6-1106(e).

Cases that cite this headnote
[15]

Environmental Law
Activities Affecting Protected Property;
Projects and Undertakings Regulated
Special merit of a project under the Historic
Landmark and Historic District Protection
Act could rest in whole or in part on a
combination of features that in isolation
would not necessarily rise to the level of
special merit. D.C. Code § 6-1102(11).
Cases that cite this headnote

[16]

Cases that cite this headnote
[19]

Environmental Law
Activities Affecting Protected Property;
Projects and Undertakings Regulated

Cases that cite this headnote
Environmental Law

Environmental Law
Activities Affecting Protected Property;
Projects and Undertakings Regulated
The fact that a project does not run afoul
of the Comprehensive Plan as a whole does
not necessarily demonstrate anything about
whether the project is beneficial, much less
whether the project has special merit under
the Historic Landmark and Historic District
Protection Act; however, specific provisions
in the Comprehensive Plan can play a key role
in the special-merit inquiry, as such provisions
can, for example, support a conclusion that
particular features of land planning are of
sufficient significance as to rise to the level of
special merit. D.C. Code § 6-1102(11).

It is critical that the Mayor's Agent for
Historic Preservation precisely and clearly
identify the specific features of land planning
on which the Mayor's Agent relies to support a
conclusion of special merit under the Historic
Landmark and Historic District Protection
Act; the Mayor's Agent also must specifically
explain why those features are sufficiently
special as to rise to the level of special merit.
D.C. Code § 6-1102(11).

[17]

Environmental Law
Property Protected; Designation and
Listing

Cases that cite this headnote
[20]

Environmental Law
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Activities Affecting Protected Property;
Projects and Undertakings Regulated
If a project has special merit under the
Historic Landmark and Historic District
Protection Act, the Mayor's Agent for
Historic Preservation must balance the
historical value of the particular landmark
against the special merit of the proposed
project. D.C. Code §§ 6-1102(11), 6-1104(e),
6-1106(e).

Cases that cite this headnote
[23]

Although an applicant seeking approval to
demolish or subdivide a historic landmark
under the Historic Landmark and Historic
District Protection Act need not demonstrate
that there are no other feasible alternatives, an
applicant should be required to show that all
reasonable alternatives were considered. D.C.
Code §§ 6-1102(10), 6-1104(e, f), 6-1106(e, f).

Cases that cite this headnote
[21]

Environmental Law
Activities Affecting Protected Property;
Projects and Undertakings Regulated
Task of Mayor's Agent for Historic
Preservation under the Historic Landmark
and Historic District Protection Act is not
to balance all of the benefits of the project
against all of the adverse impacts of the
project, as that broader task is assigned to
the Zoning Commission; rather, the Mayor's
Agent's task is to balance the special merit
of the project against one particular adverse
impact, the net historic-preservation loss
that the project would entail. D.C. Code §§
6-1102(11), 6-1104(e), 6-1106(e).

Cases that cite this headnote
[24]

Environmental Law
Construction, demolition, alteration, or
repair
Mayor's Agent for Historic Preservation was
not permitted, after developer equivocated
about whether project as constructed
would have actually preserved some
historic structures, to require that developer
obtain Historic Preservation Review Board's
approval for any decision not to retain
those structures; Historic Landmark and
Historic District Protection Act did not allow
Mayor's Agent to leave amount of historicpreservation loss unsettled and to discretion of
another decision-maker. D.C. Code § 6-1101
et seq.

Environmental Law
Construction, demolition, alteration, or
repair
Reasonableness must be imputed into the
necessity standard when an applicant seeks
approval to demolish or subdivide a historic
landmark under the Historic Landmark
and Historic District Protection Act; factors
including but not limited to cost, delay,
and technical feasibility become proper
considerations for determining necessity, with
each of these factors bearing on whether there
are viable alternatives to demolition available,
and the answer to this question determines
necessity. D.C. Code §§ 6-1102(10), 6-1104(e,
f), 6-1106(e, f).

Cases that cite this headnote
[22]

Environmental Law
Construction, demolition, alteration, or
repair

Cases that cite this headnote
[25]

Environmental Law
Construction, demolition, alteration, or
repair
If a reasonable alternative would achieve the
same special-merit benefits of a project while
avoiding or reducing the need for demolition
or subdivision, thereby reducing the adverse
impact on historic-preservation interests, then
the Mayor's Agent for Historic Preservation
cannot properly conclude that the proposed
demolition or subdivision is necessary to allow
the construction of a project of special merit
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under the Historic Landmark and Historic
District Protection Act; that is true without
regard to whether the reasonable alternative
would entail substantial or instead only minor
changes to the project as proposed. D.C. Code
§ 6-1102(10).
Cases that cite this headnote

*1031 On Petitions for Review of an Order of the District
of Columbia Zoning Commission and Two Decisions and
Orders of the Mayor's Agent for Historic Preservation,
District of Columbia Office of Planning (ZC Case No. 13–
14, HPA No. 14–393, and HPA No. 15–133)
Attorneys and Law Firms

the Zoning Commission approved VMP's application
for a planned unit development (PUD) on the site. In
the other two orders, the Mayor's Agent for Historic
Preservation approved permits allowing VMP to demolish
certain structures on the site and to subdivide the
site. Petitioner Friends of McMillan Park (FOMP)
challenges these orders. 1 Specifically, FOMP argues
that the project is inconsistent with the District's
Comprehensive Plan and that the Commission failed
to adequately explain its conclusions. FOMP also
challenges both Mayor's Agent orders, arguing that the
Mayor's Agent incorrectly determined that the project
has “special merit,” incorrectly found that the project's
special merit outweighs the historic-preservation losses
that the project would entail, and failed to examine
reasonable alternatives *1032 to the project. We vacate
the Commission's order and both Mayor's Agent orders
and remand the cases for further proceedings.

Andrea C. Ferster for petitioner Friends of McMillan
Park.
Jason Klein, with whom Aristotle Theresa was on the
brief, for petitioners McMillan Coalition for Sustainable
Agriculture and DC for Reasonable Development.
Philip T. Evans and Mary Carolyn Brown, with whom
Whayne S. Quin was on the brief, for intervenor Vision
McMillan Partners, LLC.
Karl A. Racine, Attorney General for the District of
Columbia, Todd S. Kim, Solicitor General, Loren L.
AliKhan, Deputy Solicitor General, and Richard S. Love,
Senior Assistant Attorney General, filed a statement in
lieu of brief.
Cornish F. Hitchcock was on the brief for amici
curiae Committee of 100 on the Federal City and D.C.
Preservation.
Before Glickman, Easterly, and McLeese, Associate
Judges.
Opinion
McLeese, Associate Judge:
The three orders at issue in these cases arise from
the efforts of intervenor Vision McMillan Partners,
LLC (VMP) to obtain approval to develop a twentyfive-acre parcel of land located on the McMillan
Reservoir and Filtration Complex. In the first order,

I.
The McMillan Reservoir and Filtration Complex is listed
in the D.C. Inventory of Historic Sites and in the National
Register of Historic Places. The filtration plant on the site,
which used sand to filter drinking water, was constructed
in the early 1900s by the U.S. Army Corps of Engineers.
The site includes two paved service courts, each with two
regulator houses. Cylindrical portals provide access to
twenty subterranean sand-filter beds with vaulted ceilings
and supporting arches. Stairs at the corners of the site
lead up to a pedestrian path around the perimeter. The
landscaping on the site was originally designed by noted
landscape architect Frederick Law Olmsted, Jr.
The filtration site was decommissioned in 1986, and the
federal government sold the parcel of land at issue to the
District a year later. The District eventually selected VMP
to develop the site. VMP seeks approval to construct a
number of buildings as part of the project, including a
115–foot-high health-care facility on the northern portion
of the site; a mixed-use building with both a ground-floor
supermarket and approximately 280 residential units; 146
individual rowhouses; and a community center. VMP also
proposes to create a 6.2–acre park on the southern portion
of the site.
VMP seeks to demolish all but two of the remaining
subterranean sand-filter beds and a number of the portals.
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VMP also seeks to subdivide the site. VMP proposes to
preserve and restore a number of the site's above-ground
resources, including the regulator houses, some portals,
and the perimeter path.

II.
[1]
[2] We turn first to the Commission's order
approving the PUD. “We must affirm the Commission's
decision so long as (1) [the Commission] has made findings
of fact on each material contested issue; (2) there is
substantial evidence in the record to support each finding;
and (3) [the Commission's] conclusions of law follow
rationally from those findings.” Howell v. District of
Columbia Zoning Comm'n, 97 A.3d 579, 581 (D.C. 2014)
(brackets and internal quotation marks omitted). Because
the Commission is an expert body, we generally defer to
the Commission's interpretation of the zoning regulations.
Id. We will not uphold interpretations that are “plainly
erroneous or inconsistent with the regulations.” Citizens
Ass'n v. District of Columbia Bd. of Zoning Adjustment,
642 A.2d 125, 128 (D.C. 1994) (internal quotation marks
omitted).
The PUD process allows the Commission to grant
exceptions to otherwise applicable zoning regulations if
the PUD offers a “commendable number or quality of
public benefits” and “protects and advances the public
health, safety, welfare, and convenience.” 11 DCMR §
2400.2 (2016). 2 In deciding whether to approve a PUD,
the Commission must weigh “the relative value of the
project amenities and public benefits offered, the degree
of development incentives requested, and any potential
adverse effects.” 11 DCMR § 2403.8 (2016).
*1033 The Commission may not approve a PUD that
is inconsistent with the Comprehensive Plan. 11 DCMR
§ 2400.4; see also D.C. Code § 6–641.02 (2012 Repl.)
(amendments to zoning map may not be inconsistent
with Comprehensive Plan). The Comprehensive Plan is a
“broad framework intended to guide the future land use
planning decisions for the District.” Wisconsin–Newark
Neighborhood Coal. v. District of Columbia Zoning
Comm'n, 33 A.3d 382, 394 (D.C. 2011) (internal quotation
marks omitted). The Comprehensive Plan includes Area
Elements that outline neighborhood-specific development
priorities. 10–A DCMR § 104.5, .6 (2016). Another part
of the Comprehensive Plan, the Future Land Use Map

(FLUM), reflects the District's policies with respect to
future land uses across the city. 10–A DCMR § 225.1
(2016). The FLUM designates residential and commercial
areas as being low-density, medium-density, moderatedensity, or high-density. 10–A DCMR § 225.2 to .11.
The FLUM also includes designations for open space and
mixed uses. 10–A DCMR § 225.17, .18.

A. Consistency with the Comprehensive Plan
[3] FOMP raises several challenges to the Commission's
conclusion that the PUD is not inconsistent with the
Comprehensive Plan. First, and most broadly, FOMP
argues that the Comprehensive Plan flatly forecloses any
high-density development on the site. We disagree.
As part of its approval of the PUD, the Commission
amended the zoning map and placed the northern
part of the site into the C–3–C zoning district. That
district is generally applicable to high-density commercial
uses. 10–A DCMR § 225.11; 11 DCMR § 105.1 (d)(3)
(C) (2016) (describing C–3–C district as “high bulk”).
More specifically, the proposed medical building on the
northern portion of the site would be 115 feet high and
would have a floor-area ratio of 4.08. 3 The proposed
height and density of that building substantially exceed
the height and density normally permitted in moderateor medium-density commercial districts such as C–2–A,
C–2–B, and C–3–A. See 11 DCMR §§ 770.1, 770.6, 771.2
(2016) (describing maximum building height and density
in C–2–A, C–2–B, and C–3–A districts); 10–A DCMR §
225.9, .10 (describing C–2–A, C–2–B, and C–3–A districts
as moderate- or medium-density zones). Even taking into
account the additional flexibility available through the
PUD process, the proposed floor-area ratio would exceed
that permitted in C–2–A, C–2–B, and C–3–A districts.
See 11 DCMR § 2405.2, .3 (2016) (describing maximum
floor-area ratio permissible for PUD in C–2–A, C–2–
B, and C–3–A districts). The Commission thus correctly
acknowledged that the PUD contemplates some “highdensity” development on the site. 4
*1034 As FOMP points out, the FLUM designates
future uses at the McMillan site as “moderate density
commercial,” “medium density residential,” and “parks,
recreation, and open space.” We agree with the
Commission, however, that permitting some high-density
development on the site does not necessarily make
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the PUD inconsistent with the FLUM. The FLUM
explicitly contemplates two ways in which more intensive
development than is otherwise reflected in the FLUM may
be permissible: (1) a larger development that as a whole
is consistent with the FLUM designation may contain
individual buildings with greater height or density; and
(2) the PUD process may permit greater height or
density. 10–A DCMR § 226.1 (c) (2016). Here the
Commission concluded that, when the entire site is taken
into account, the PUD's overall density is consistent with
that permitted in moderate-density commercial zones. We
do not understand FOMP to dispute that conclusion. The
Commission thus reasonably determined that the PUD as
a whole was not inconsistent with the FLUM.
[4] FOMP also points out that the Mid–City Area
Element states that development on the McMillan site
“should consist of moderate- to medium-density housing,
retail, and other compatible uses.” 10–A DCMR §
2016.9 (2016). We agree with FOMP that the highdensity use approved in the PUD is not consistent with
that policy. Unlike the FLUM designation discussed
above, the Mid–City Area Element does not appear
to contemplate any high-density uses on the site. We
have emphasized, however, that “even if a proposal
conflicts with one or more individual policies associated
with the Comprehensive Plan, this does not, in and of
itself, preclude the Commission from concluding that
the action would be consistent with the Comprehensive
Plan as a whole.” Durant v. District of Columbia Zoning
Comm'n (Durant I ), 65 A.3d 1161, 1168 (D.C. 2013).
The Comprehensive Plan reflects numerous “occasionally
competing policies and goals,” and, “[e]xcept where
specifically provided, the Plan is not binding.” Id. at
1167, 1168 (internal quotation marks omitted). Thus
“the Commission may balance competing priorities”
in determining whether a PUD is consistent with the
Comprehensive Plan as a whole. D.C. Library Renaissance
Project/West End Library Advisory Grp. v. District of
Columbia Zoning Comm'n, 73 A.3d 107, 126 (D.C. 2013).
FOMP argues that the specific language of the Mid–City
Area Element is mandatory and necessarily prevails over
other more general policies reflected in the Comprehensive
Plan. We conclude to the contrary. The Mid–City Area
Element's policy favoring moderate- and medium-density
development on the site is not expressed in unambiguously
mandatory terms. Rather, that policy is one of several
“basic objectives [that] should be pursued” in developing

the site, and the policy states that development on
the site “should consist of moderate-to medium-density
housing, retail, and other compatible uses.” 10–A DCMR
§ 2016.4, .9 (emphasis added). The term “should” often
is properly interpreted to “suggest[ ] or recommend[ ]
a course of action,” rather than to “describe [ ] a
course of action that is mandatory.” United States v.
Maria, 186 F.3d 65, 70 (2d Cir. 1999) (describing former
interpretation as “the common meaning” of “should”).
[5] *1035 The Commission thus reasonably concluded
that the Comprehensive Plan does not flatly prohibit
any high-density development on the site. We emphasize,
however, that the Comprehensive Plan's provisions have
substantial force even if they are not mandatory. The
policies reflected in the Comprehensive Plan are intended
to “[g]uide executive and legislative decisions on matters
affecting the District and its citizens.” D.C. Code § 1–
306.01 (b)(2) (2012 Repl.). The Commission cannot simply
disregard some provisions of the Comprehensive Plan on
the ground that a PUD is consistent with or supported
by other provisions of the Comprehensive Plan. Rather,
if the Commission approves a PUD that is inconsistent
with one or more policies reflected in the Comprehensive
Plan, the Commission “must recognize these policies and
explain [why] they are outweighed by other, competing
considerations ....” Durant I, 65 A.3d at 1170.
[6] FOMP argues that the Commission failed to
adequately explain why it was necessary to disregard
the policy favoring medium- and moderate-density
development on the site in order to advance other
competing policies reflected in the Comprehensive Plan.
We agree.
The Commission stated that permitting high-density
development on the northern portion of the site was “a
critical and essential part of fulfilling the parks, recreation,
and open space designation of the [FLUM], while at the
same time achieving other elements of the Comprehensive
Plan and the city's strategic economic plan.” FOMP
argued before the Commission, however, that the other
policies reflected in the Comprehensive Plan could be
advanced even if development on the site were limited
to medium- and moderate-density uses. The Commission
neither provided a specific basis for concluding to the
contrary nor stated reasons for giving greater weight to
some policies than to others. We therefore vacate the
Commission's order and remand for further proceedings.
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See, e.g., Durant v. District of Columbia Zoning Comm'n
(Durant II ), 99 A.3d 253, 262 (D.C. 2014) (vacating
Commission's order approving PUD and remanding for
further proceedings, because “the Commission has not
explained why the various policies at issue conflict so
as to require a trade-off among them”). Our “remand
is not solely for the purpose of redrafting findings and
conclusions to facilitate our review and reinforce the
[Commission's] decision. The [Commission] may conduct
further hearings or even reach a different result.” Ait–
Ghezala, 148 A.3d at 1218, 2016 WL 6659496 at *5
(ellipses and internal quotation marks omitted).
In a related point, FOMP contends that the Commission
failed to adequately address a number of provisions in
the Comprehensive Plan that FOMP argues weigh against
approval of the PUD, including provisions discouraging
the placement of large buildings near low-density
residential neighborhoods, 10–A DCMR §§ 305.11,
309.10, 309.15 (2016), and a provision encouraging
geographic dispersion of health-care facilities, 10–A
DCMR § 1105.1 (2016). We agree that such provisions
merit explicit consideration on remand.

B. Other Objections to the Commission's Order
Although we have already concluded that the
Commission's order must be vacated, we briefly address
several additional issues that could affect proceedings on
remand.

1. Preservation of Open Space
FOMP asserts that the Mid–City Area Element requires
preservation of open space on the site. It is true that
the Mid– *1036 City Area Element provision relating
to open space on the site uses the word “require.”
10–A DCMR § 2016.5 (“Require that reuse plans for
the McMillan Reservoir Sand Filtration site dedicate a
substantial contiguous portion of the site for recreation
and open space.”). That provision, however, appears
in a larger framework that describes the site-specific
provisions in a less mandatory way—as “basic objectives
[that] should be pursued in the re-use of the McMillan
Sand Filtration site.” 10–A DCMR § 2016.4 (emphasis
added). Moreover, even Comprehensive Plan policies that
are expressed in entirely mandatory terms may conflict

with each other. In such circumstances, the Commission
would need to determine which policy to pursue. For these
reasons, we are doubtful that the policy favoring retention
of open space would be mandatory in all circumstances.
In any event, we do not agree with FOMP's argument
that the need to preserve open space could never be
used to justify the inclusion of high-density development
on the site. For example, if including some high-density
development on the site were the only feasible way to
retain a substantial part of the property as open space and
make the site usable for recreational purposes, then the
Commission might be able to permissibly conclude that
the need to preserve open space justified the inclusion of
some high-density development on the site.

2. Adverse Impacts
FOMP argues that the Commission failed to adequately
address a variety of asserted adverse impacts of the
PUD, including environmental problems, destabilization
of land values and displacement of neighboring residents,
and increased demand for essential public services. In a
number of respects, we agree.
[7] We turn first to the PUD's impact on the environment.
The Comprehensive Plan contains an element directed
to the potential environmental effects of development.
10–A DCMR §§ 600–630 (2016). In addition, the PUD
regulations (1) specifically direct the Commission to
consider the environmental benefits associated with a
PUD, 11 DCMR § 2403.9 (h); and (2) generally direct the
Commission to consider “any potential adverse effects”
associated with a PUD, 11 DCMR § 2403.8. These
provisions indicate that the Commission must consider
environmental impacts, both in deciding whether a PUD
is consistent with the Comprehensive Plan and in deciding
whether a PUD would have adverse effects.
The Commission in this case did consider environmental
impacts to a degree. It specifically referred to evidence
regarding water and sewer management, low-impact
design techniques, and LEED certification for the
buildings on the site. The Commission also stated that
“the Applicant is proposing sufficient public benefits
that outweigh environmental impacts.” The basis for the
Commission's statement is not clear, however. FOMP
raised a number of environmental concerns, including
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claims that the PUD would increase pollution, noise,
waste, emissions, and use of water, electricity, and gas. The
Commission declined to address those concerns, stating
that “[e]nvironmental studies are best conducted by the
District Department [of] the Environment ... and will be
part of the building permit process.”
In declining to fully address FOMP's environmental
concerns, the Commission relied upon Foggy Bottom
Ass'n v. District of Columbia Zoning Comm'n, 979
A.2d 1160 (D.C. 2009). We do not understand
Foggy Bottom to permit the Commission to decline
to consider environmental impacts when reviewing
a PUD application. *1037 The issue in Foggy
Bottom was whether the Commission was required
to delay consideration of a PUD application until
an environmental-impact statement had been prepared.
Id. at 1163. After carefully examining the pertinent
statutory provisions, we concluded that the Commission
was not required to wait for an environmental-impact
statement. Id. at 1164–67. In this case, FOMP does not
contend that the Commission must delay consideration
of the PUD until completion of an environmental-impact
statement. Rather, FOMP contends that the Commission
has a clear responsibility under the applicable statutes
and regulations to assess environmental impacts when
deciding whether to grant a PUD application. For the
reasons already stated, we agree. Cf., e.g., Levy v. District
of Columbia Bd. of Zoning Adjustment, 570 A.2d 739,
750–52 (D.C. 1990) (Board of Zoning Adjustment erred
by declining to consider certain concerns about proposed
development on ground that Mayor and other agencies
had authority to address those concerns). 5
[8] Second, FOMP argues that the Commission failed
to adequately consider the PUD's potential effects
on neighboring property values and the risk that
neighborhood residents would be displaced. The
Comprehensive Plan specifically addresses the topics of
property values and displacement. E.g., 10–A DCMR
§§ 205.6, 218.1, 218.3, 508.1, 2502.5 (2016). The
Commission therefore must appropriately address those
topics when deciding whether a PUD is consistent with
the Comprehensive Plan and whether a PUD would have
adverse effects.
The Commission acknowledged FOMP's concerns that
the PUD would accelerate gentrification, increase land
values, and result in a net loss of affordable housing.

The Commission nevertheless dismissed those concerns as
conclusory and unsupported by evidence, thus apparently
placing the burden on FOMP to prove a potential
adverse effect. As FOMP points out, however, the
PUD regulations state that “[t]he applicant shall have
the burden of proof to justify the granting of the
application ....” 11 DCMR § 2403.2; see also 11 DCMR
§ 2407.6 (2016) (“At the public hearing, the applicant
shall carry the burden of justifying the proposal.”);
Cathedral Park Condo. Comm. v. District of Columbia
Zoning Comm'n, 743 A.2d 1231, 1246–47 (D.C. 2000)
(PUD applicant has burden of proof). Moreover, the
Commission may not approve a PUD unless it finds
that the PUD “protects and advances the public health,
safety, welfare, and convenience.” 11 DCMR § 2400.2; see
also 11 DCMR § 2403.8 (in deciding PUD application,
Commission must weigh “the relative value of the project
amenities and public benefits offered, the degree of
development incentives requested, and any potential
adverse effects”). It is unclear from these provisions that
the Commission permissibly required FOMP to bear the
burden of proving that the PUD would give rise to
adverse effects. On remand, the Commission thus must
either place the burden of proof on VMP or explain
why a different allocation is permissible under the PUD
regulations.
VMP suggests that the Commission did adequately
address the “neighborhood impact” of the PUD. In
support of this suggestion, VMP points to testimony from
*1038 Advisory Neighborhood Commission members
addressing various issues. The mere existence of testimony
touching on a topic, however, does not demonstrate that
the Commission considered and adequately addressed
that topic. On remand, the Commission should
explicitly address FOMP's arguments concerning issues of
gentrification, land values, and displacement.
Third, FOMP argues that the Commission did not
adequately address whether the PUD would place an
undue strain on public services. See generally, e.g., D.C.
Code § 6–641.02 (zoning regulations shall be designed to
create conditions favorable to efficient public services);
10–A DCMR §§ 1100–14 (2016) (Comprehensive Plan
policies relating to provision of public services); 11
DCMR § 2403.3 (PUD may not have unacceptable
impact on operation of city services). FOMP attributes
this problem in part to the fact that the pertinent
D.C. agencies, such as the Department of Housing
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and Community Development, the Metropolitan Police
Department, and the Fire and Emergency Medical
Services Department, failed to submit written reports
in response to the PUD application. See 11 DCMR §§
2407.3, 2408.4 (2016) (Commission must, in processing
PUD applications, submit applications to D.C. Office
of Planning to prepare assessment that “shall include
reports in writing from all relevant District agencies
and departments, including, but not limited to, the
Departments of Transportation and Housing and
Community Development ....”).
It appears that a number of relevant District agencies were
invited to provide written reports concerning the PUD but
did not do so. It also appears that, with the exception of
a discussion of traffic impacts, the Commission's order
did not address whether the PUD would place an undue
strain on public services. It is not clear whether FOMP
squarely presented this concern to the Commission, but
VMP does not argue that the issue is not properly
before us. VMP does argue that the Commission was
not required to obtain written statements from relevant
agencies. Specifically, VMP asserts that the Commission
was only required to solicit comments from those agencies
through the Office of Planning, and that in any event
the Commission had a report from the Department of
Transportation and a 2002 report from the Department
of Housing and Community Development. We leave it for
the Commission to address these issues on remand.

III.
[9] We also vacate and remand the Mayor's Agent's
orders. Under the Historic Landmark and Historic
District Protection Act (the “Preservation Act”), the
Mayor's Agent may issue a permit to demolish or
subdivide a historic landmark if the planned demolition
or subdivision is “necessary in the public interest.” D.C.
Code §§ 6–1104 (a), (e); 6–1106 (a), (e) (2016 Supp.).
Demolition and subdivision are “[n]ecessary in the public
interest” if they are “necessary to allow the construction
of a project of special merit.” D.C. Code § 6–1102 (10)
(2016 Supp.). A project has special merit if it provides
“significant benefits to the District of Columbia or to the
community by virtue of exemplary architecture, specific
features of land planning, or social or other benefits
having a high priority for community services.” D.C.
Code § 6–1102 (11). If a project has special merit, the

Mayor's Agent must balance that special merit against
the harm to historic-preservation values that would result
from the demolition or subdivision. Citizens Comm. to
Save Historic Rhodes Tavern v. District of Columbia Dep't
of Hous. & Cmty. Dev., 432 A.2d 710, 715–16 (D.C. 1981).
[10]
[11]
*1039 Our review of a Mayor's Agent's
decision is “limited and narrow.” Embassy Real Estate
Holdings, LLC v. District of Columbia Mayor's Agent
for Historic Pres., 944 A.2d 1036, 1050 (D.C. 2008)
(internal quotation marks omitted). “We must uphold
the Mayor's Agent's decision if the findings of fact are
supported by substantial evidence in the record considered
as a whole and the conclusions of law flow rationally
from these findings.” Kalorama Heights Ltd. P'ship v.
District of Columbia Dep't of Consumer & Regulatory
Affairs, 655 A.2d 865, 868 (D.C. 1995). When the Mayor's
Agent's “decision is based on an interpretation of the
statute and regulations [the Mayor's Agent] administers,
that interpretation will be sustained unless shown to be
unreasonable or in contravention of the language or
legislative history of the statute.” Id. (internal quotation
marks omitted).

A. Special Merit
[12]
[13]
[14] We turn first to the Mayor's Agent's
determination that the project has special merit. “[A]
proposed amenity [must] meet a high standard in order
to qualify as a ‘special merit’ project, the construction of
which would warrant demolition of a building of historical
significance.” Committee of 100 on the Fed. City v. District
of Columbia Dep't of Consumer & Regulatory Affairs, 571
A.2d 195, 200 (D.C. 1990). “[F]actors which are common
to all projects are not considered as special merits.” Id.
(internal quotation marks omitted).
FOMP does not appear to dispute, and we therefore take
as a given, that the project has at least some special merit
because the project includes the construction of affordable
housing beyond what is legally required. FOMP does,
however, challenge other aspects of the Mayor's Agent's
conclusion that the project has special merit.
[15] FOMP argues that features of a project that do not
rise to the level of “special merit” when considered in
isolation cannot contribute to the special merit of the
project. We see no basis in the applicable statutes or
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regulations to foreclose the possibility that a project's
special merit could rest in whole or in part on a
combination of features that in isolation would not
necessarily rise to the level of special merit. To the
contrary, the Preservation Act refers in the plural to
“specific features of land planning,” D.C. Code § 6–1102
(11), which suggests that special merit can arise from
the combination of more than one land-planning feature.
Cf. Citizens Comm., 432 A.2d at 717 n.13 (describing
projected economic benefit to city as “another factor
militating in favor of a finding of special merit”).

that the Preservation Act assigns the Mayor's Agent the
more discrete role of determining whether one or more
specific attributes of a project, considered in isolation
or in combination, rise to the level of special merit,
thus triggering a balancing of those special-merit benefits
against historic-preservation losses. See D.C. Code §§ 6–
1102 (11), 1104 (e), 1106 (e); Committee of 100, 571 A.2d
at 200; Citizens Comm., 432 A.2d at 715–16.

[19] Second, FOMP takes issue with the Mayor's Agent's
statement that “[c]onsistency with the Comprehensive
Plan may help provide the basis for a project's special
[16]
[17]
[18] On the other hand, we agree with merit.” That statement is potentially confusing. As FOMP
FOMP that the Mayor's Agent's orders do not explain
points out, overall consistency with the Comprehensive
with sufficient clarity which “specific features of land
Plan is a legal requirement for PUD approval and zoning
planning” the Mayor's Agent relied upon and why those
amendments. 11 DCMR §§ 2400.4, 2403.4; D.C. Code
features combined to support a conclusion of special
§ 6–641.02. Moreover, the fact that a project does not
merit. We turn first to the Mayor's Agent's statement that
run afoul of the Comprehensive Plan as a whole does
“the totality of the plan ... created the special merit.” We
not necessarily demonstrate anything about whether the
have emphasized that special merit is a “high standard”
project is beneficial, much less whether the project has
and that a conclusion of special merit cannot rest on
special merit. Specific provisions in the Comprehensive
benefits common to all projects. Committee of 100, 571
Plan, however, can play a key role in the special-merit
A.2d at 200. It therefore is critical that the Mayor's
inquiry. Such provisions can, for example, support a
Agent precisely and clearly identifies the specific features
conclusion that particular features of land planning are
of land planning on which the Mayor's Agent relies
of sufficient significance as to rise to the level of special
to support a conclusion of special merit. The Mayor's
merit. See Edwin L. Fountain & M. Jesse Carlson, The
Agent also must specifically explain why those features
“Special Merit” Provision for Demolition or Alteration of
are “sufficiently special” as to rise to the level of special
Historic Properties Under the District of Columbia Historic
merit. Id. (internal quotation marks omitted). A broad
Preservation Act, SJ053 ALI–ABA 531, 539–40 (2004)
focus on the overall benefits flowing from a project *1040
(“The more an applicant can tie elements of the proposed
runs beyond the task assigned to the Mayor's Agent. Cf.
project to specific preferred land uses set out in the D.C.
District of Columbia Pres. League v. Dep't of Consumer
Comprehensive Plan, the more likely it is that the Mayor's
& Regulatory Affairs, 646 A.2d 984, 990 (D.C. 1994)
Agent will approve the project under this element of
(“There is nothing in the Preservation Act that allows
special merit. However, mere compliance with applicable
the Mayor's [A]gent to engage in a balancing of interests
zoning requirements is not enough to establish ‘special
which takes into account such factors as the cost of
features of land planning.’ ”); cf. Committee of 100, 571
refurbishing the dilapidated structure and the threat it
A.2d at 201–02 (discussing whether specific provisions of
poses to the safety and welfare of the community. On
Comprehensive Plan supported conclusion that project
the contrary, the limited task of the Mayor's [A]gent is
had special merit). Such policies must be specifically
to evaluate a demolition application in accordance with
identified, and the Mayor's Agent must explain why
the Preservation Act, and nothing more.”). Moreover, if
those policies are “sufficiently special” as to support a
the special-merit inquiry could appropriately focus on
conclusion of special merit. Committee of 100, 571 A.2d at
the “totality” of the benefits arising from a project, then
200. With respect to at least some of the features identified
presumably the Mayor's Agent should also take into
in the Mayor's Agent's orders in this case, such as the fact
account all of the project's adverse impacts. Under such an
that the project involves “a mix of market and subsidized
approach, the Mayor's Agent would function essentially
residential units and needed retail,” the Mayor's Agent has
as a second Zoning Commission, evaluating all of the
not yet provided such an explanation.
benefits and adverse impacts associated with projects
requiring a permit from the Mayor's Agent. We conclude
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Third, the Mayor's Agent at one point says that “the
medical offices themselves do not contribute to the special
merit of the project.” Elsewhere, however, the *1041
Mayor's Agent appears to rest the finding of special merit
in part on the conclusion that the project provides “an
office use well adapted to the location[, which is] adjacent
to” nearby hospitals. On remand, the Mayor's Agent
should clarify this point.
Fourth, FOMP argues that the Mayor's Agent should not
have considered the inclusion of a park on the southern
portion of the site and the restoration of certain structures
on the site as features contributing to the special merit of
the project. We agree. It is true that specific provisions
of the Comprehensive Plan highlight the importance of
preserving open space and physical resources on the site.
10–A DCMR § 2016.5, .6. Nevertheless, the project's
historic-preservation benefits are appropriately treated
as reducing the project's net historic-preservation loss
rather than as contributing to the project's special merit.
In this case, the Mayor's Agent considered historicpreservation benefits both as contributing to the project's
special merit and as reducing the overall preservation
losses that the project would entail. Considering historicpreservation benefits at both steps of the analysis poses
a risk of double-counting. Moreover, that a project has
some historic-preservation benefits that help to offset the
project's historic-preservation losses does not logically
provide a basis upon which to conclude that the project
provides a “significant benefit” that rises to the level
of special merit and that would justify demolition or
subdivision of a historic landmark. In contrast, if a project
on balance benefits historical-preservation interests more
than it harms those interests, the Mayor's Agent need not
make a special-merit finding before approving demolition
or subdivision. See D.C. Code §§ 6–1102 (10), 1101 (b),
1104 (e), 1106 (e) (2012 Repl.); District of Columbia Pres.
League v. District of Columbia Dep't of Consumer &
Regulatory Affairs, 711 A.2d 1273, 1275 (D.C. 1998).
For these reasons, we vacate the Mayor's Agent's orders
and remand for further proceedings. As with the remand
to the Zoning Commission, the remand to the Mayor's
Agent “is not solely for the purpose of redrafting findings
and conclusions to facilitate our review and reinforce
the [Mayor's Agent's] decision. The [Mayor's Agent] may
conduct further hearings or even reach a different result.”
Ait–Ghezala, 148 A.3d at ––––, 1218,2016 WL 6659496 at
*5 (ellipses and internal quotation marks omitted). 6

B. Balancing of Special Merit
and Historic–Preservation Loss
[20] If a project has special merit, the Mayor's Agent must
“balance the historical value of the particular landmark
against the special merit of the proposed project.” Citizens
Comm., 432 A.2d at 716. Given the need for further
consideration of the question of the project's special merit,
the Mayor's Agent will need to reconsider the balancing
of special merit against historic-preservation loss. We
briefly address two additional points that could affect that
balancing.
[21] First, as we have already explained, the Mayor's
Agent's task is not to balance all of the benefits of the
project against all of the adverse impacts of the project.
That broader task is assigned to the Zoning Commission.
Rather, the Mayor's Agent's task is to balance the special
*1042 merit of the project—the specific aspects of
the project that provide “sufficiently special” benefits—
against one particular adverse impact—the net historicpreservation loss that the project would entail. Committee
of 100, 571 A.2d at 200.
[22] Second, the Mayor's Agent noted that VMP
“equivocate[d]” about whether the project as constructed
would actually preserve some of the historic structures
on the site. The Mayor's Agent addressed this issue by
requiring that VMP obtain the Historic Preservation
Review Board's approval for any decision not to retain
those structures. FOMP argues that the Mayor's Agent
was not permitted to leave the amount of historicpreservation loss unsettled and to the discretion of another
decision-maker. We agree. Cf. Committee of 100, 571
A.2d at 204–05 (remanding for further proceedings where
Mayor's Agent relied on future recordation of covenant
to ensure actual implementation of special-merit features
of project, because “further proceedings [were] needed
to flesh out the nature of the covenant ... before the
Mayor's Agent [made] her final decision on the demolition
application”).

C. Necessity
Finally, the Mayor's Agent was required to determine
whether the proposed demolition and subdivision were
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necessary to allow the construction of a project of
special merit. D.C. Code §§ 6–1102 (10), 1104 (e),
1106 (e). We briefly address one issue that could affect
further proceedings on remand with respect to that
determination. FOMP argues that VMP was required
to demonstrate that demolition and subdivision were
necessary to obtain the project's special-merit benefits,
rather than that demolition and subdivision were
necessary to construct the particular project proposed
by VMP. FOMP further argues that VMP failed to
make the required showing and that, to the contrary,
the asserted special-merit benefits could be achieved
through less-intensive development that would permit
greater preservation of the historical value of the
site. In rejecting these arguments, the Mayor's Agent
acknowledged that demolition would not be necessary
if “minor modifications” to the project could avoid or
minimize the need for demolition. With that exception,
however, the Mayor's Agent's stated that the necessity
inquiry turns on whether demolition or subdivision would
be “necessary to construct [this] project, not one entirely
different” or “substantially different.” We agree with
FOMP that the Mayor's Agent erred in framing the
necessity inquiry in this way.

reasonable.”) (citation omitted). Although an applicant
need not demonstrate that there are no other feasible
alternatives, an applicant “should be required to show
that all reasonable alternatives were considered.” Citizens
Comm., 432 A.2d at 718. “Reasonableness must be
imputed into the ‘necess[it]y’ standard .... [F]actors
including but not limited to cost, delay, and technical
feasibility become proper considerations for determining
‘necess [it]y’. Each of these factors has bearing on
whether there are viable *1043 alternatives to demolition
available, and the answer to this question determines
necessity.” Id. (ellipses and internal quotation marks
omitted).

[25] If a reasonable alternative would achieve the same
special-merit benefits of a project while avoiding or
reducing the need for demolition or subdivision, thereby
reducing the adverse impact on historic-preservation
interests, then the Mayor's Agent cannot properly
conclude that the proposed demolition or subdivision is
“necessary to allow the construction of a project of special
merit.” D.C. Code § 6–1102 (10). That is true without
regard to whether the reasonable alternative would entail
“substantial” or instead only “minor” changes to the
project as proposed. There is no basis in the language or
[23]
[24] The Preservation Act protects historic purposes of the Preservation Act for trying to draw a line
between “minor” and “substantial” changes, and attempts
landmarks by requiring a special showing before they
to draw such a line would prove difficult.
may be demolished or subdivided. Kalorama Heights,
655 A.2d at 873–74. Among other things, an applicant
For the foregoing reasons, we vacate the Commission's
seeking approval to demolish or subdivide a historic
order and the Mayor's Agent's two orders and remand
landmark bears the burden of showing that demolition
these cases for further proceedings.
or subdivision is “necessary.” D.C. Code §§ 6–1102
(10); 6–1104 (e), (f); 6–1106 (e), (f); cf., e.g., Kalorama
So ordered.
Heights, 655 A.2d at 869 (“The applicant has the
burden of proving entitlement to a demolition permit.
In meeting this burden, the applicant must show that
All Citations
it considered alternatives to the total demolition of the
historic building and that these alternatives were not
149 A.3d 1027

Footnotes

1

2

Two other associations—McMillan Coalition for Sustainable Agriculture and DC for Reasonable Development—also
petitioned for review of the Zoning Commission's order. Although VMP argues that these associations lack standing
to challenge the Commission's order, VMP does not dispute FOMP's standing. Because FOMP has standing and has
adopted all of the arguments made by the other two associations, we need not decide whether the other two associations
have standing. E.g., Sahrapour v. LesRon, LLC, 119 A.3d 704, 707 n.1 (D.C. 2015).
The Zoning Commission promulgated new zoning regulations effective September 6, 2016. 11–A DCMR § 100.3 (2016).
Those regulations are not applicable to this proceeding. 11–A DCMR § 100.4 (b); Ait–Ghezala v. District of Columbia
Bd. of Zoning Adjustment, 148 A.3d 1211, 1214–15, 2016 WL 6659496, at *2 n.2 (D.C. 2016). All citations to the zoning
regulations in this opinion refer to the prior regulations.
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3
4

5

6

“[The floor-to-area ratio] is a measure of building density and is determined by dividing the gross floor area of all buildings
on a lot by the area of that lot.” Durant v. District of Columbia Zoning Comm'n (Durant III ), 139 A.3d 880, 882 (D.C.
2016) (internal quotation marks omitted).
VMP suggests that the C–3–C district does not necessarily correspond only to high-density commercial uses, because
the provisions categorizing certain zoning districts as consistent with moderate- and medium-density commercial uses
state that “other districts may apply.” 10–A DCMR § 225.9, .10. The Commission did not rely on that rationale, instead
acknowledging that the PUD proposed high-density development of the northern portion of the site. In any event, we
do not view the references to the possibility that other districts might apply as supporting a conclusion that buildings
permissible only in a C–3–C district could reasonably be viewed as medium- or moderate-density uses. Cf. Durant III,
139 A.3d at 884 (although higher-density buildings may be permissible in moderate-density areas, that “does not mean
that such buildings are themselves necessarily understood to be moderate-density in character”).
We express no view about whether, and if so in what circumstances, the Commission may appropriately defer to the prior
conclusions of other expert agencies. Cf., e.g., D.C. Library Renaissance Project, 73 A.3d at 121 (“Other courts have
held that agencies in some circumstances appropriately can, or even must, defer to the prior determination of another
agency with overlapping authority.”).
FOMP and amici raise concerns about the Mayor's Agent's consideration of VMP's demolition and subdivision applications
in separate proceedings. We assume that the Mayor's Agent will address the demolition and subdivision applications
together and in a comprehensive manner on remand. We therefore see no need to further address this issue.

End of Document
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Historical preservation
The Court of Appeals must uphold the
Mayor's Agent's decision if the findings of
fact are supported by substantial evidence in
the record considered as a whole and the
conclusions of law flow rationally from these
findings.

33 A.3d 382
District of Columbia Court of Appeals.
WISCONSIN–NEWARK NEIGHBORHOOD
COALITION, et al., Petitioners,
v.
DISTRICT OF COLUMBIA ZONING
COMMISSION, Respondent,
Friendship–Macomb SC, Inc., Intervenor.
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Zoning and Planning
Decisions of boards or officers in general
Zoning and Planning
Determination supported by evidence
Upon review of an order of the Zoning
Commission, the Court of Appeals does not
reassess the merits of the decision, but rather
must determine whether findings supporting
the decision are arbitrary, capricious or an
abuse of discretion, and not supported by the
evidence.

Synopsis
Background: Developer submitted an application for a
planned unit development (PUD) and related zoning
map amendment. The District of Columbia Zoning
Commission approved the application, and neighborhood
associations filed a petition for review.

Holdings: The Court of Appeals, Reid, Senior Judge, held
that:

Cases that cite this headnote
[3]

[1] Zoning Commission had authority, when it approved
PUD, to remove property from a neighborhood
commercial overlay district without prior approval from
the Board of Zoning Adjustment (BZA);

Administrative Law and Procedure
Permissible or reasonable construction
Administrative Law and Procedure
Erroneous construction; conflict with
statute
Administrative Law and Procedure
Law questions in general

[2] evidence was sufficient to support determination that
the PUD and the rezoning were not inconsistent with the
Comprehensive Plan; and

Review of an agency's legal determinations
is de novo, but the Court of Appeals will
accord deference to an agency's interpretation
of the statute which it is responsible
for administering if it is reasonable and
not plainly wrong or inconsistent with its
legislative purpose.

[3] evidence was sufficient to support determination that
avenue could support two-way traffic that included truck
traffic.

Affirmed.
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[5]

When the construction of an administrative
regulation rather than a statute is in issue on
an appeal, deference is more clearly in order.

The Comprehensive Plan is a broad
framework intended to guide the future land
use planning decisions for the District.

Cases that cite this headnote
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Zoning and Planning
Report or recommendation of board or
officer

[8]

Zoning and Planning
Nature of power
The Zoning Commission had the authority to
approve developer's application for a planned
unit development (PUD) and a related
zoning map amendment simultaneously to
conditionally removing the property from
a commercial overlay district, without
prior Board of Zoning Adjustment (BZA)
approval, though such approval would
otherwise have been required; statutes granted
the Commission a broad general authority
over zoning matters, the Commission was
entrusted with reviewing and approving PUD
applications, and the zoning regulations did
not prohibit the use of PUDs in conjunction
with approval of a zoning map amendment
to remove property from a neighborhood
commercial overlay district without BZA
approval. D.C. Official Code, 2001 Ed. §§ 6–
641.01, 6–641.02; D.C. Mun.Regs. tit. 11, §§
2400–2401.
1 Cases that cite this headnote
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Administrative Law and Procedure
Preservation of Questions Before
Administrative Agency
Absent
a
showing
of
exceptional
circumstances in the interests of justice, the
Court of Appeals cannot consider arguments
not presented before the administrative
agency at the appropriate time.
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[7]

Zoning and Planning
Comprehensive or general plan

Zoning and Planning
Changes within business, commercial, or
industrial districts in general
Evidence was sufficient to support
determination by Zoning Commission that
the rezoning of developer's property in
conjunction with Commission's approval of
developer's application for a planned unit
development (PUD) was not inconsistent
with the Comprehensive Plan; developer and
office of planning testified that the proposed
project was consistent with the Plan's major
elements, Plan designated the area as low
density commercial and moderate density
commercial, designation was consistent with
the definition of the new zoning district, and,
though the project contained an apartment
building, the Plan permitted housing in
commercial areas.
2 Cases that cite this headnote

[9]

Zoning and Planning
Changes within business, commercial, or
industrial districts in general
Evidence was sufficient to support
determination by Zoning Commission, when
it approved developer's application for a
planned unit development (PUD) and related
zoning map amendment, that an avenue
in the proposed project was sufficient to
accommodate two-way traffic that included
truck traffic; both the developer and District
Department of Transportation (DDOT)
testified that the avenue could accommodate
two-way traffic including truck traffic,
that use of local streets for truck traffic
was not uncommon in an urban setting,
and that developer's proposed modifications
would adequately accommodate truck turn
movements.
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In review of the record on an administrative
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evidence that runs counter to the evidence
upon which the agency relies.
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PRYOR and REID, Senior Judges. *
*

Judge Reid was an Associate Judge of the court at the
time of argument. Her status changed to Senior Judge
on December 12, 2011.

Opinion
REID, Senior Judge:
Petitioners, Wisconsin–Newark Neighborhood Coalition,
the Ordway Street Neighbors Association, and
3300 Idaho Neighbors, challenge a July 13, 2009
order issued by the District of Columbia Zoning
Commission (“Commission”), which approved a Planned
Unit Development (“PUD”) and related Zoning
Map amendment application submitted by Intervenor
Friendship–Macomb SC, Inc. (“Giant”) for a project on
property that Giant owns. The project encompasses a
178,236 square foot area bounded by Wisconsin Avenue,
N.W. and Idaho Avenue, N.W., and fronting Macomb

Street, N.W. Petitioners argue that the Commission erred
in (1) failing to refer the project to the Board of Zoning
Adjustment (“BZA” or “Board”); (2) failing to enforce the
Macomb–Wisconsin Neighborhood Commercial Overlay
District's (“MW Overlay”) height and density restrictions
to the project; (3) approving a project that allegedly
conflicted with the Comprehensive Plan for the District
of Columbia; and (4) concluding that there *385 was
substantial evidence supporting Giant's claim that its
truck-loading plan was feasible. We disagree and affirm
the Commission's order.

FACTUAL SUMMARY
On May 16, 2008, Giant submitted an application to
the Commission for a PUD and related Zoning Map
amendment for the project at issue. On July 21, 2008,
Giant supplemented its application with revised plans and
drawings depicting, among other changes, a relocated
entrance to the grocery loading area and improvements of
the building design. Giant proposed replacing its “existing
shopping center with a mixed-use development featuring
a new grocery store and new residential and commercial
uses.” The relevant property would be divided into two
parcels—the “North Parcel” and the “South Parcel.” The
project is comprised of the following components:
On the North Parcel, [Giant] will
construct a new five-story building
containing ground-level retail uses
and approximately 124 residential
units above. On the South Parcel,
[Giant] will construct the new
grocery store, wrapped by a pair
of two-story mixed-use buildings.
Along Wisconsin Avenue, [Giant]
will construct ground-floor retail
space with a second story devoted
to commercial “flex” space with
neighborhood-oriented retail and
office uses. Along Newark Street,
[Giant] will construct ground-floor
retail space with 14 residential
units above. Also on the South
Parcel, along Idaho Avenue, [Giant]
will construct eight three-story
townhouses. 1
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1

With respect to loading activity, the project is
comprised of the following areas:
The North Parcel will contain a loading area
located off Idaho Avenue with two loading
berths. The primary South Parcel loading area
will be located off Idaho Avenue and will
contain four loading berths to accommodate
grocery deliveries. The loading entrance will
be located approximately 140 feet from the
southern property line, and the angled entrance
of the loading area will require trucks to enter
from and exit to the north on Idaho Avenue,
away from the residential neighborhood to the
south. The loading area was designed to permit
trucks to pull in front-first and at grade, turn
around on [Giant's] property, and back into an
internal, completely enclosed loading berth. The
secondary South Parcel loading area will contain
a loading berth for retail deliveries. This berth
will be accessed off Macomb Street via a 20–
foot–wide public alley and will contain space to
permit a truck to pull in front-first and then
back into the loading area. On rebuttal, [Giant]
agreed to construct a connection between the two
loading areas on the South Parcel.

As part of its application, Giant sought flexibility in
complying with the various height and density restrictions
applicable to the property to enable the buildings to reach
their proposed height and density. Currently, the property
is located in MW/C–1 and R–5–A Zone Districts. 2 The
maximum height allowed in the MW/C–1 Zone District
is 40 feet and three stories, and the maximum density
is 1.0 Floor Area Ratio (“FAR”). 11 DCMR §§ 770.1,
771.2 (2008). 3 The maximum height permitted in the R–
5–A Zone District is 40 feet, and the maximum density
is 0.9 FAR. 11 DCMR §§ 400.1, 402.4, 402.6. Thus,
Giant requested a PUD-related Zoning Map amendment
for the North Parcel and a change, in a portion of the
South Parcel, to the C–2–A Zone District to allow the
*386 construction of the project and to redevelop the
neighborhood shopping center. 4 The maximum building
height permitted in the C–2–A Zone District under the
PUD guidelines is 65 feet, and the maximum density
permitted is 3.0 FAR. 11 DCMR §§ 2405.1, 2405.2. The
maximum height permitted in the R–5–A Zone District
under the PUD guidelines is 60 feet, and the maximum
density permitted is 1.0 FAR. 11 DCMR §§ 2405.1, 2405.2.
The maximum blended density of C–2–A and R–5–A
Zone Districts under PUD guidelines is 2.72 FAR. In
conjunction with these more relaxed height and density

standards afforded through the rezoning under PUD
guidelines, Giant requested approval to construct multiple
buildings to a maximum height of approximately 61 feet
and density of 1.99 FAR.
2

3

4

Approximately 83,603 square feet of land area on
the South Parcel is currently zoned MW/C–1, and
approximately 53,493 square feet of land area is zoned
R–5–A.
Under the zoning regulations, FAR is defined as
“a figure that expresses the total gross floor area
as a multiple of the area of the lot. This figure is
determined by dividing the gross floor area of all
buildings on a lot by the area of that lot.” 11 DCMR
§ 199.1.
Approximately 111,720 square feet of the South
Parcel is proposed to be rezoned as C–2–A, with
approximately 25,388 square feet of land remaining
in the R–5–A Zone District.

In addition, as part of its proposed Zoning Map
amendment, Giant included a request for approval to
remove the MW Overlay for purposes of the PUD, so as to
permit the mix of uses and densities needed for a vibrant
urban neighborhood center. Existing zoning restrictions
imposed under the MW Overlay limit the number of linear
feet devoted to eating establishments. 5 Thus, without the
Zoning Map amendment to remove the MW Overlay,
the PUD would not be permitted to devote additional
ground-floor commercial space to additional restaurants,
prepared food shops, and fast food establishments. 6
5

6

Because the MW Overlay is a Neighborhood
Commercial (“NC”) Overlay District, “[r]estaurants,
fast food establishments, and prepared food shops”
cannot “occupy ... more than twenty-five percent
(25%) of the linear street frontage within a particular
NC Overlay District, as measured along the lots that
face designated roadways in the particular district....”
11 DCMR § 1302.5(a).
Giant also sought flexibility from the lot occupancy,
roof structure, parking, loading, and lot control
regulations, along with special exception approval for
rowhouses in the R–5–A Zone District.

The Commission considered the PUD and related
Zoning Map amendment pursuant to Chapters 24 (PUD
Procedures) and 30 (Zoning Commission Procedures)
of the District of Columbia Zoning Regulations, Title
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11 of the District of Columbia Municipal Regulations
(“DCMR”), following a public hearing held on February
19, April 6, April 23, May 4, and May 20, 2009. Included
in the Commission's thirty-two page comprehensive order
were findings of fact and conclusions of law supporting
its decision to approve the PUD application and related
Zoning Map amendment. As an initial matter, the
Commission rejected Petitioners' argument that it was
required to refer the project to the BZA for review and
approval as a special exception to the MW Overlay,
thereby precluding it from reviewing, as part of a PUD
proceeding, a Zoning Map amendment that would remove
the overlay designation. To the contrary, the Commission
concluded that, under the PUD regulations, it had “the
authority to rezone the Property to C–2–A and remove
the MW Overlay for the purposes of the PUD through
a PUD-related amendment to the Zoning Map.” The
Commission credited the testimony of the D.C. Office of
Planning (“OP”), that “the MW Overlay will still exist
on the Property, but is conditionally removed by the
PUD only if the Applicant complies with the terms and
conditions of the PUD Order.” Once it had “approved
the PUD-related [Z]oning [M]ap amendment that would
result in the provisions of the [MW] Overlay no longer
being applied to the property,” the Commission *387
determined that it “need not consider whether the BZA
should review the project under [11 DCMR] § 1308.3 of
that Overlay.” The Commission further explained that
even if the MW Overlay provisions had remained during
the pendency of the case, it would have retained authority
to review the proposed project through the PUD process.
It cited 11 DCMR § 2405.7 7 and stated that with respect
to PUDs, it has the authority “to approve any use that is
permitted as a special exception and that would otherwise
require the approval of the [BZA].” Furthermore, it cited
11 DCMR § 2405.8 and stated that BZA approval is not
required for any use approved by the Commission under
11 DCMR § 2405.7, and thus the Commission is not
required to apply the special exception standards normally
applied by the BZA. 8
7

8

The Commission cited 11 DCMR § 2407.5 in its
order (relating to “yards” and “courts”), but the
context of the discussion and the language quoted
from 11 DCMR § 2405.7 makes it clear that this was
a typographical error.
Initially, the Commission submitted a statement in
lieu of its brief, asserting that it would not file a

brief in this appeal, but would instead stand behind
Giant's brief. Following oral argument, this court
issued an order requesting supplemental briefing from
the Commission on whether it was required to refer
this case to the BZA, or whether the Commission
reasonably interpreted its authority to hear the case
under both the MW Overlay regulations, 11 DCMR
§ 1308, and the PUD regulations, 11 DCMR § 2405.

After determining that it had the authority to assess the
project in a consolidated manner without referring it
to the BZA for review, the Commission addressed the
merits of the PUD application. The Commission found
that the PUD would provide several public benefits,
including the addition of 138 multi-family units and
eight townhomes, ten percent of which would be set
aside as affordable housing, improved pedestrian features,
efficient and safe vehicular and pedestrian access, a new
56,000–square foot supermarket and 80,000 square feet of
new neighborhood-serving retail and commercial space,
thirty parking spaces during off-peak hours for patrons of
the neighborhood restaurants and retail uses, new traffic
signals, construction using a high environmental standard
under the Leadership in Energy and Environmental
Design (“LEED”)-Neighborhood Development (“ND”)
system, and employment and training opportunities for
the District.
The Commission also assessed the traffic impact of
the proposed project. The Commission agreed with the
independent determination of the District of Columbia
Department of Transportation (“DDOT”) that traffic
calming mitigation was not likely needed as a result of
the PUD. Furthermore, the Commission credited the
testimony of Giant's architectural and transportation
experts and found that the project “will not generate
unacceptable impacts due to truck traffic or loading
activity” because Idaho Avenue can accommodate twoway traffic, including trucks, and such use of local
streets for truck deliveries is not uncommon in such an
urban setting. The Commission specifically rejected the
opinion of 3300 Idaho Neighbors' traffic expert, who
challenged Giant's truck generation rate and ability of the
proposed number of loading berths to accommodate truck
deliveries.
Pursuant to 11 DCMR § 2403.8, pertaining to PUD
evaluation standards, the Commission concluded that
Giant had satisfied its burden of proof regarding the
requested flexibility from zoning regulations and complied
with PUD standards and guidelines. Specifically, the
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Commission found that “the development incentives
*388 for the proposed height, density, flexibility, and
related rezoning to C–2–A are appropriate and are fully
justified by the superior benefits and amenities offered by
the Project.”
The Commission stated in its findings that the proposed
Zoning Map amendment to the C–2–A Zone District
was “not inconsistent with the Comprehensive Plan
or the character of the surrounding area” because
the proposed zoning was located “at a neighborhood
commercial center” and “is necessary to permit the
mix and density of uses appropriate for transit- and
pedestrian-oriented development....” The Commission
also found that “removal of the MW Overlay designation
for the purposes of the PUD is not inconsistent with the
Comprehensive Plan or the character of the surrounding
area” because “[t]he proposed PUD will further many
of the objectives of the MW Overlay,” and the “greater
height and linear footage than would be permitted
for eating establishments under the MW Overlay is
appropriate given the limited impact of the height and
uses as well as the numerous benefits and amenities of
the PUD.” In addition, the Commission found that “the
PUD and Map Amendment are not inconsistent with
the [Future Land Use Map of the] Comprehensive Plan's
designation of the site in the Low–Density Commercial
and Low–Density Residential land use categories or as
a Neighborhood Commercial Center....” Noting that
the Plan “does not require ... that each block strictly
correspond with the general description” of the designated
category, the Commission found that the Low–Density
Commercial category permits housing in the commercial
land use category “and permits height and density beyond
the typical range of one to three stories through the use
of the PUD process.” The Commission further noted
that “[t]he proposed C–2–A zoning of the PUD is not
inconsistent with the 2006 Comprehensive Plan's Future
Land Use Map designation, given the language in the
Plan and description of the C–2–A Zone District in
the Regulations as intended to serve ‘low and medium
density residential areas.’ ” Accordingly, the Commission
granted the PUD and related Zoning Map amendment
application. This appeal followed.

ANALYSIS

[1]
[2] “Our review of this matter is limited and
narrow.” Hotel Tabard Inn v. District of Columbia Dep't
of Consumer & Regulatory Affairs, 747 A.2d 1168, 1173
(D.C.2000) (quoting Reneau v. District of Columbia, 676
A.2d 913, 917 (D.C.1996)); see also Foggy Bottom Ass'n
v. District of Columbia Zoning Comm'n, 639 A.2d 578,
582 (D.C.1994). “ ‘We must uphold the Mayor's Agent's
decision if the findings of fact are supported by substantial
evidence in the record considered as a whole and the
conclusions of law flow rationally from these findings.’
” Hotel Tabard Inn, supra, 747 A.2d at 1174 (quoting
Reneau, supra, 676 A.2d at 917) (internal quotation marks
and other citations omitted). “Furthermore, ‘upon review
of an order of the Commission, the court does not reassess
the merits of the decision, but rather must determine
whether findings supporting the decision are arbitrary,
capricious or an abuse of discretion, and not supported by
the evidence.’ ” Id. (quoting Foggy Bottom Ass'n, supra,
639 A.2d at 584) (internal quotation marks and other
citation omitted).
[3] [4] Our review of an agency's legal determinations
is de novo, but “we will accord deference to an agency's
interpretation of the statute which it is responsible for
administering if it ‘is reasonable and not plainly wrong
or inconsistent with its legislative purpose.’ ” Id. (quoting
District *389 of Columbia Pres. League v. District of
Columbia Dep't of Consumer & Regulatory Affairs, 711
A.2d 1273, 1275 (D.C.1998)) (internal quotation mark
and other citations omitted). “When the construction of
an administrative regulation rather than a statute is in
issue, deference is even more clearly in order.” Foggy
Bottom Ass'n v. District of Columbia Zoning Comm'n
[hereinafter Foggy Bottom Ass'n II ], 979 A.2d 1160, 1167
(D.C.2009) (quoting 1330 Connecticut Ave., Inc. v. District
of Columbia Zoning Comm'n, 669 A.2d 708, 714–15
(D.C.1995)) (internal quotation marks and other citation
omitted). However, we have noted that “the question
whether the Commission has exceeded its authority under
the statute is ‘largely unrelated to the agency's expertise,’
” and thus is not afforded the same level of deference
as “those portions of the statute directly related to the
expertise of the agency involved.” Blagden Alley Ass'n
v. District of Columbia Zoning Comm'n, 590 A.2d 139,
142 n. 6 (D.C.1991) (quoting Chevron, U.S.A., Inc. v.
Natural Res. Def. Council, Inc., 467 U.S. 837, 844, 104
S.Ct. 2778, 81 L.Ed.2d 694 (1984)) (internal quotation
marks omitted).
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The Commission's Authority
[5] With this standard of review in mind, we address
Petitioners' first argument that the Commission was
required to refer the case to the BZA because the
Commission lacked the authority to proceed as it did. In
particular, petitioners rely on the MW Overlay restrictions
outlined in 11 DCMR § 1308 to support their argument.
The purpose of the overlay is in part “to provide for
public review of large developments ... so as to ensure
compatibility with and enhancement of the primary
neighborhood retail function of the commercial area....”
11 DCMR § 1308.2. Accordingly, the regulation states:
Within the MW Overlay District,
on a lot that has ten thousand
square feet ... or more in land
area, construction of a new building
or enlargement of the gross floor
area of an existing building by fifty
percent (50%) or more, shall be
permitted, subject to review and
approval as a special exception by
the Board of Zoning Adjustment....
11 DCMR § 1308.3. Petitioners' challenge thus raises
an issue of first impression for this court: whether the
Commission had the authority to approve a PUD and
a related Zoning Map Amendment simultaneously to
conditionally remove property from a commercial overlay
without prior BZA approval where such approval would
otherwise be required.
We hold that the Commission had the authority to
approve the PUD and related Zoning Map amendment,
without the BZA's prior approval pursuant to 11
DCMR § 1308.3 of the MW Overlay District. While
Petitioners focus on the MW Overlay regulations to
support their contention, we start with the Zoning
Commission's enabling statute to hold that its broad
authority permitted it to proceed as it did. See District of
Columbia v. Brookstowne Cmty. Dev. Co., 987 A.2d 442,
449 (D.C.2010) (“Agencies are creatures of statute and
their authority and discretion are limited to that which is
granted under their founding statutes.”). D.C.Code § 6–
621.01(e) (2001) established the Commission to “exercise
all the powers and perform all the duties with respect to
zoning in the District as provided by law.” In particular,
the Commission was created “[t]o protect the public
health, secure the public safety, and to protect property in

the District of Columbia....” D.C.Code § 6–621.01(a); see
also D.C.Code § 6–641.01. As such, the Commission is:
empowered, in accordance with
the conditions and procedures
specified in this *390 subchapter,
to regulate the location, height,
bulk, number of stories and size
of buildings and other structures,
the percentage of lot which may
be occupied, the sizes of yards,
courts, and other open spaces,
the density of population, and the
uses of buildings, structures, and
land for trade, industry, residence,
recreation, public activities, or other
purposes; and for the purpose of
such regulation said Commission
may divide the District of Columbia
into districts or zones of such
number, shape, and area as said
Zoning Commission may determine,
and within such districts may
regulate the erection, construction,
reconstruction,
alteration,
conversion, maintenance, and uses
of buildings and structures and the
uses of land.
D.C.Code § 6–641.01; see also Foggy Bottom Ass'n II,
supra, 979 A.2d at 1167 (“[T]he Zoning Commission is the
exclusive agency vested with the power to enact zoning
regulations in the District of Columbia.” (alteration in
original) (quoting Spring Valley Wesley Heights Citizens
Ass'n v. District of Columbia Bd. of Zoning Adjustment, 644
A.2d 434, 436 (D.C.1994)) (internal quotation marks and
other citations omitted)). In addition, the purpose of the
zoning regulations is as follows:
Zoning maps and regulations, and
amendments thereto, shall not be
inconsistent with the comprehensive
plan for the national capital, and
zoning regulations shall be designed
to lessen congestion in the street,
to secure safety from fire, panic,
and other dangers, to promote
health and the general welfare, to
provide adequate light and air, to
prevent the undue concentration of
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population and the overcrowding
of land, and to promote such
distribution of population and of the
uses of land as would tend to create
conditions favorable to health,
safety, transportation, prosperity,
protection of property, civic activity,
and recreational, educational, and
cultural opportunities, and as
would tend to further economy
and efficiency in the supply of
public services. Such regulations
shall be made with reasonable
consideration, among other things,
of the character of the respective
districts and their suitability for the
uses provided in the regulations,
and with a view to encouraging
stability of districts and of land
values therein.
D.C.Code § 6–641.02.
We have deemed “these statutes [D.C.Code §§ 6–641.01
and 641.02] as granting ‘the Commission a broad general
authority’ over zoning matters.” Blagden Alley Ass'n,
supra, 590 A.2d at 142 (quoting Dupont Circle Citizens
Ass'n v. District of Columbia Zoning Comm'n, 355 A.2d
550, 556 (D.C.1976)). 9 Thus, even in “the absence of any
explicit delegation of authority from the [ ] Council [of the
District of Columbia],” we have upheld the Commission's
decisions when “[n]othing in the broad language of the
enabling statute ... would” preclude us from doing so.
Id. at 142, 143; see also Dupont Circle Citizens Ass'n,
supra, 355 A.2d at 556. Here, although the enabling
statute did not provide the Zoning Commission with the
express authority to approve a PUD and a related Zoning
Map Amendment, thereby removing property from a
commercial overlay without BZA approval, we cannot
say that it was precluded from doing so, as it acted “[t]o
promote the health, safety, morals, convenience, order,
prosperity, or general welfare of the District of Columbia
*391 and its planning and orderly development as the
national capital....” See D.C.Code § 6–641.01; see also
Dupont Circle Citizens Ass'n, supra, 355 A.2d at 557.
Moreover, it had broad authority under D.C.Code § 6–
641.02 to enact Zoning Map amendments, taking into
“reasonable consideration ... the character of the [ ]

district[ ] and [its] suitability for the uses provided in the
regulations....”
9

At the time we decided Blagden Alley Ass'n, these
statutes were codified as D.C.Code §§ 5–413 and 5–
414 (1988).

This broad general statutory authority is consistent with
the flexibility inherent in the PUD-specific regulatory
scheme. “[T]he PUD scheme is to be used as a tool of
land use development which supports the objective of the
community by permitting the development of large areas
as a unit.” Watergate E. Comm. Against Hotel Conversion
to Co-op Apartments v. District of Columbia Zoning
Comm'n, 953 A.2d 1036, 1040 (D.C.2008) (alteration
in original) (quoting Dupont Circle Citizens Ass'n. v.
District of Columbia Zoning Comm'n, 426 A.2d 327, 332
(D.C.1981) [hereinafter Dupont Circle Citizens Ass'n II ] )
(internal quotation marks omitted). Under the regulatory
scheme, the Commission is entrusted with reviewing and
approving PUD applications. See 11 DCMR §§ 2400–
2410. “The planned unit development (PUD) process is
designed to encourage high quality developments that
provide public benefits.” 11 DCMR § 2400.1. “The
overall goal is to permit flexibility of development and
other incentives, such as increased building height and
density; provided, that the project offers a commendable
number or quality of public benefits and that it protects
and advances the public health, safety, welfare, and
convenience,” but “the PUD process shall not be used
to circumvent the intent and purposes of the Zoning
Regulations, nor to result in action that is inconsistent
with the Comprehensive Plan.” 11 DCMR §§ 2400.2,
2400.4.
Furthermore, “[w]e have found nothing in the Zoning
Regulations that prohibits the use of PUDs in conjunction
with” approval of a Zoning Map amendment to
conditionally remove property from a commercial overlay
without BZA approval. See Foggy Bottom Ass'n II, supra,
979 A.2d at 1169. Instead, given that the Commission
is the exclusive entity charged with reviewing and
approving PUD applications, we are comfortable with the
Commission's interpretation of its authority; 11 DCMR
§ 2406.2 explicitly permits “[a] PUD application [to]
be filed in conjunction with a change in zoning for
the property involved,” without reference to whether an
overlay exists on the property. See also 11 DCMR §
2407.9 (“The Commission's first-stage approval shall set
forth the appropriate zoning classification to apply to the
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project, and shall state in detail the elements, guidelines,
and conditions that shall be followed by the applicant in
the second-stage application.”); 11 DCMR § 2408.15 (“A
change of zoning approved in conjunction with a PUD
shall not become effective until the covenant required in
§ 2409.3 has been recorded.”). Indeed, Petitioners cite no
case law to support the notion that overlay zones should
be treated differently from other zoning restrictions.
Rather, we have upheld the Commission's exercise of
authority to remove a neighborhood commercial overlay
district through a PUD-related map amendment in other
contexts. In Foggy Bottom Ass'n II, this court upheld the
Commission's approval of a PUD application that also
requested rezoning of “specific inner-campus properties”
owned by George Washington University from residential
to commercial. 979 A.2d at 1168–70. In doing so, we
pointed out that certain overlay districts “impose express
limitations on the degree of flexibility that can be
permitted through the use of PUDs in [those] districts,
demonstrating that the Commission knows how *392
to restrict PUDs when it chooses to do so.” Id. at 1169
(footnote omitted). However, notably absent from the
MW Overlay regulations are any specific limitations on
the use of PUDs. See 11 DCMR § 1308; see also 11
DCMR §§ 105, 3104. Thus, we agree with the Commission
that, contrary to Petitioners' contention, overlay zones
do not necessarily contain “unique protections” requiring
Zoning Map amendments to be considered in separate
proceedings rather than in conjunction with a PUD
application.
Moreover, because the Commission conditionally rezoned
the property to remove the MW Overlay for the
purposes of the PUD, resulting in less restrictive height
and density restrictions under the PUD guidelines,
it did not err by failing to enforce the overlay's
restrictions. Petitioners contend that the Commission
believed that “the Overlay regulations applied to Giant's
property while the Commission was considering the
PUD and w[ould] continue to apply to the property
until the PUD covenant is filed.” Thus, Petitioners
claim that the Commission concedes a key argument
because its brief contradicts Giant's claim that the
overlay regulations' procedural-review requirements did
not apply to Giant's application. 10 However, contrary to
Petitioners' assertion, there is no inherent contradiction
between the statements of the Commission and Giant. The
Commission stated in its July 13, 2009 Order approving
Giant's PUD application and Zoning Map amendment

that by approving the application, it had “exercised its
authority to remove a neighborhood commercial overlay
district through a PUD-related map amendment.” The
Commission also stated in both its Order and its brief
that “[a] PUD-related map amendment is a conditional
change to existing zoning that does not begin until
a PUD covenant is recorded, expires if the PUD is
not built, and ends once the PUD use terminates.”
Thus, as the Commission's Order and brief explain, the
MW Overlay was removed through the Commission's
approval of a PUD-related map amendment pursuant to
its authority, but the removal is a “conditional change”
and not a permanent map amendment. The Commission's
interpretation of its authority is consistent with our
interpretation of the PUD application process in Dupont
Circle Citizens Ass'n II, supra, where we stated that “[s]ince
the PUD use is conditioned on the rezoning application
being granted, if the rezoning should fall, then the PUD
must fall[,]” 426 A.2d at 336, and “[t]he height of the
new building will not need an exception to the zoning
regulations because it will be within the limits designated
by the new zone[,]” id. at 335. Thus, the Commission's
approval of a PUD-related Zoning Map amendment
temporarily and conditionally removed the MW Overlay,
and therefore the overlay's restrictions did not apply to the
property.
10

Petitioners misconstrue Giant's argument by
rephrasing it as an assertion that the overlay
regulations' procedural-review requirements “were
of no force and effect while the Commission was
considering Giant's proposal.” Giant makes no such
assertion. Rather, Giant argues that the Commission
was “in no way bound by any requirements of the
Overlay in its consideration of the PUD and the
related map amendment” because “the Commission
had the clear authority to approve the related map
amendment and remove the Overlay.”

[6] Finally, the Commission was not required to refer
the project to the BZA for special exception review
because it did not rely on its special exception authority.
Petitioners misconstrue the Commission's argument
regarding special exceptions. Petitioners claim that the
Commission concedes that “it did not employ *393
Section 2405.7 to stand in the BZA's shoes” when it states
that “[r]egardless of the Commission's belief that it could
have conducted the special exception review required by
the Overlay regulations, it did not do so.” However, the
Commission's argument is not that it failed to conduct
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special exception review under 11 DCMR § 2405.7;
rather, it claims that it “could have” approved the map
amendment through such a review, but it did not need to
do so. As Petitioners point out, 11 DCMR § 1308.3 states
that “[w]ithin the MW Overlay District ... construction
of a new building or enlargement of the gross floor area
of an existing building by fifty percent (50%) or more,
shall be permitted, subject to review and approval as a
special exception by the Board of Zoning Adjustment....”
But, under 11 DCMR § 2405.7, the Commission has
“the option to approve any use that is permitted as a
special exception and that would otherwise require the
approval of the Board of Zoning Adjustment[,]” and thus
“[a]pproval of the Board shall not be required” under
11 DCMR § 2405.8. Thus, the Commission argues that
pursuant to 11 DCMR § 2405.8, it can approve any use
that would otherwise require BZA approval under 11
DCMR § 1308.3. The Commission concedes that it did not
rely on its authority under Section 2405.7 in approving
Giant's PUD-related map amendment application, but it
does not concede, as Petitioners imply, that it was required
to rely on its authority under Section 2405.7. As noted
above, the Commission approved Giant's application
through its broad authority to grant a Zoning Map
amendment in conjunction with a PUD application and
therefore, the Commission conditionally rezoned the
relevant area. Petitioners also conceded that because the
Commission did not approve Giant's application pursuant
to its authority to grant special exceptions, the scope of the
Commission's authority to grant special exceptions need
not be considered by this court. In conclusion, Petitioners
“simply ha[ve] not demonstrated that the Commission's
interpretation of its own regulations ‘is unreasonable or in
contravention of [their] language or legislative history,’ ”
and thus we affirm the Commission's interpretation. See
Foggy Bottom II, supra, 979 A.2d at 1170 (alteration in
original) (quoting Watergate E. Comm., supra, 953 A.2d
at 1043). 11
11

The Commission also contends that 11 DCMR § 1308
merely “limits the Zoning Administration's authority
to issue building permits within the Overlay,” as
opposed to limiting the Commission's authority
to review and approve PUD applications. The
Commission asserts that the special exception review
regulations “do not apply to any property within the
Overlay until an affected owner files an application
with [the Department of Consumer and Regulatory
Affairs] seeking ‘permission’ to begin ‘construction’

under § 3108.3.” As Petitioners insist, this argument is
raised by the Commission for the first time on appeal.
“Absent a showing of ‘exceptional circumstances'
in the ‘interests of justice,’ we cannot consider
arguments ‘not presented before the administrative
agency at the appropriate time.’ ” Badawi v. Hawk
One Sec., Inc., 21 A.3d 607, 613 n. 4 (D.C.2011)
(quoting Goodman v. District of Columbia Rental
Hous. Comm'n, 573 A.2d 1293, 1301 (D.C.1990))
(internal citations omitted). Furthermore, because
we hold that the Commission's interpretation of its
authority to approve Giant's PUD application and
Zoning Map amendment simultaneously was not
in error, we need not reach the issue of whether
the special exception review requirements applied to
Giant prior to the company applying for a building
permit.

Inconsistency With the Comprehensive Plan
We next address Petitioners' argument that the
Commission's approval of Giant's PUD application was
inconsistent with the Comprehensive Plan. Specifically,
Petitioners contend that the Commission's decision *394
to rezone the MW District to the C–2–A Zoning District is
inconsistent with the Plan. Petitioners claim that “Giant's
collection of Plan provisions ... cannot support affirmance
because (i) most were not part of the Commission's C–2–
A analysis; (ii) even if they had been, the Commission did
not explain how they differ from their 1989 counterparts;
and (iii) some provisions to which Giant points actually
cut against the Commission's conclusion.” In addition,
Petitioners argue that Giant's proposal is inconsistent
with the Plan because the proposed apartment building is
neither “low density” nor “commercial.” We disagree with
Petitioners and conclude that the Commission's approval
of Giant's PUD application was not inconsistent with the
Plan.
[7] “The Commission may not approve the [PUD]
application unless it finds that the ‘proposed PUD is not
inconsistent with the Comprehensive Plan and with other
adopted public policies and active programs related to the
subject site.’ ” Watergate E. Comm., supra, 953 A.2d at
1051 (quoting 11 DCMR § 2403.4). The Plan “is a broad
framework intended to guide the future land use planning
decisions for the District.” Tenley & Cleveland Park
Emergency Comm. v. District of Columbia Bd. of Zoning
Adjustment, 550 A.2d 331, 337 (D.C.1988). The Plan has
several purposes, including “[d]efin[ing] the requirements
and aspirations of District residents, and accordingly
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influenc [ing] social, economic and physical development”
and “[a]ssist[ing] in the conservation, stabilization, and
improvement of each neighborhood and community in the
District.” D.C.Code § 1–306.01(b)(1), (6) (2001).
[8]
As a threshold matter, Petitioners claim that
“the Commission reversed itself on the C–2–A zoning's
consistency with the Plan, even though neither the C–2–A
category nor the Plan's vision for the MW District ha[d]
changed,” because “[i]t [previously] found that C–2–A was
‘to a degree inconsistent’ with the [1989] Plan.” Thus,
it “had to offer a sound reason for this about-face and
did not.” However, Petitioners fail to recognize that the
1989 Plan was supplemented by the 2006 Comprehensive
Plan's Future Land Use Map designation, as “[t]he Future
Land Use Map is part of the adopted Comprehensive Plan
and carries the same legal weight as the Plan document
itself.” 10–A DCMR § 225.1. Under the Future Land
Use Map, the C–2–A Zoning district can be designated
“Low Density Commercial” and “Moderate Density
Commercial.” 10–A DCMR §§ 225.8, 225.9. Both Low
Density Commercial and Moderate Density Commercial
Zoning districts “define shopping and service areas,”
with “[r]etail, office, and service businesses” as “the
predominant uses,” but Moderate Density Commercial is
“somewhat more intense in scale and character....” 10–
A DCMR §§ 225.8, 225.9. Under the Moderate Density
Commercial designation, “[b]uildings are larger and/or
taller than those in low density commercial areas [which
are generally one-to three-story commercial buildings]
but generally do not exceed five stories in height.” 10–
A DCMR § 225.9. These designations are consistent with
how the C–2–A Zoning District is defined elsewhere in the
regulations. The C–2–A Zone District is “located in low
and medium density residential areas with access to main
highways or rapid transit stops, and shall include office
employment centers, shopping centers, and medium-bulk
mixed use centers.” 11 DCMR § 720.3. As such, the C–
2–A Zone District “is designed to provide facilities for
shopping and business needs, housing, and mixed uses for
large segments of the District of Columbia outside of the
central core.” 11 DCMR § 720.2. Thus, we examine the
Commission's findings *395 with respect to the C–2–A
rezoning to determine whether it erred in concluding that
the proposed PUD was not inconsistent with the Plan.
Here, unlike the Commission's Order in Blagden Alley
Ass'n, the Order at issue did not merely contain “a bare
conclusion that the proposed rezoning for the P.U.D. is

not inconsistent with the Comprehensive Plan”; rather,
the Commission's order is replete with references as to
how the rezoning to C–2–A was not inconsistent with
the Comprehensive Plan. See 590 A.2d at 147. The
Commission credited the testimony of Giant and the OP
regarding the property's designations as “Low Density
Commercial” and “Low Density Residential” on the
Future Land Use Map. The Commission found that
the commercial area “will continue to be primarily twoand threestory buildings.” Moreover, the Commission
noted that the PUD-related Zoning Map amendment does
not exceed the maximum height and density permitted
under PUD guidelines for the C–2–A zone district.
The Commission concluded that “[t]he proposed C–2–
A zoning of the PUD is not inconsistent with the 2006
Comprehensive Plan's Future Land Use Map designation,
given the language in the Plan and description of the C–
2–A Zone District in the Regulations as intended to serve
‘low and medium density residential areas.’ ”
Furthermore, the Commission addressed whether the
PUD was consistent with the Plan by comparing it to
all the elements of the Plan. The Commission credited
the testimony of Giant and OP that the project is
consistent with the Plan's major elements, “including the
Housing, Transportation, Urban Design, and Economic
Development elements.” In particular, it gave “greater
weight” to the Land Use Element per 10–A DCMR §
300.3, as the bulk of its findings regarding the Plan's
major elements centered around the Land Use Element,
and it found that the “[p]roperty is appropriate for denser
redevelopment as a pedestrian-oriented commercial node
along the Wisconsin Avenue corridor.” The Commission
further found that the PUD “will further many of the
objectives of the MW Overlay, including the promotion
of neighborhood-serving retail and service uses, removal
of curb cuts along Wisconsin Avenue, and limitations
on financing and eating establishments.” Petitioners do
not dispute these findings, all of which support the
Commission's determination. As such, the Commission
“explain [ed] how the rezoning required by this P.U.D.
application is not inconsistent with the Comprehensive
Plan as a whole.” Id.
Moreover, Petitioners' argument that Giant's proposal
is inconsistent with the Plan because the proposed
apartment building is neither “low density” nor
“commercial” is unpersuasive. The Commission explicitly
rejected Petitioners' argument “that the absence of a
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mixed-use designation on the Future Land Use map
precludes mixed-use development,” as the text of the
Plan is clear that “housing is permitted in all commercial
areas....” Additionally, the Commission noted that the
Plan states that “housing is explicitly permitted in the
commercial land use categories, and permits height
and density beyond the typical range of one to three
stories through the use of the PUD process.” The
Commission noted that the Plan describes the Low–
Density Commercial category “as primarily one-to-three
story buildings, with retail, office, and service businesses
as the predominant use,” but notes that the Plan does
not require that each block “strictly correspond with the
general description.” These findings are consistent with
the regulations outlining C–2–A zoning restrictions noted
above. They also comport with the “Guidelines for *396
Using the Generalized Policy Map and the Future Land
Use Map,” which state that “[t]he Future Land Use Map
is not a zoning map[,] [ ]as zoning maps are parcelspecific.... By definition, the [Future Land Use] Map is to
be interpreted broadly.” 10–A DCMR § 226.1(a). Thus,
we conclude that there is substantial evidence in the record
supporting the Commission's determination that the PUD
is not inconsistent with the Plan. Hotel Tabard Inn, supra,
747 A.2d at 1174.

truck deliveries for all retail. Further, DDOT specifically
addressed the loading operation on Idaho Avenue, and
stated that it was more appropriate than Macomb Street
because (1) “[t]ruck turn radii at the intersection leading
to Idaho Avenue loading docks allow for safer turn
movements,” and (2) “[c]urrently, Idaho Avenue does
not have other commercial establishments that require
significant unloading.” In its findings, the Commission
stated that it credited the testimony of Giant and DDOT
“that Idaho Avenue can accommodate two-way traffic,
including truck traffic, that such use of local streets for
truck deliveries is not uncommon in an urban setting,
and that the Applicant's proposed modification ... will
adequately accommodate truck turn movements.”

The Commission's Findings Regarding Giant's Truck–
Loading Operation
[9]
Finally, we address Petitioners' argument that
the Commission's conclusion regarding Idaho Avenue
truck traffic is unsupported by substantial evidence.
In particular, Petitioners claim that the evidence is
insufficient to support the Commission's finding that
“Idaho Avenue can accommodate two-way traffic,”
because “there was clear record evidence that the avenue
could not accommodate two-way truck traffic—namely,
DDOT's own report, concluding that truck traffic on
streets of similar width would create ‘undue conflicts.’
” We disagree and conclude that the Commission's
findings regarding Giant's truck-loading operation on
Idaho Avenue are supported by substantial evidence in the
record.

Inn, supra, 747 A.2d at 1174. 12

Here, DDOT conducted an independent review of the
truck-loading operation at issue. In addition to providing
comments on February 12, 2009 and April 3, 2009,
DDOT also submitted supplemental comments on April
22, 2009, and found that the Idaho Avenue and Macomb
Street truck unloading berths can accommodate the

[10] The Commission also found that the dock was
designed to minimize its impact through installation of a
20–foot sound wall, a berm and trees to provide visual
and noise buffering. Further, Giant modified the design
twice in response to community demands by moving
the location of the entrance to the loading dock further
away from residential property and angling the loading
entrance and proposed truck routing. Based on the record,
there is substantial evidence to support the Commission's
conclusion that the grocery store's truck loading operation
will not impose adverse impacts and that Idaho Avenue
can accommodate the loading operations. Hotel Tabard

12

We note that we are unpersuaded by Petitioners'
contention that the Commission's conclusion
is unsupported by substantial evidence because
DDOT's own report concluded “that truck traffic on
streets of similar width would create ‘undue conflicts.’
” It is true that in our review of the record, we must
consider evidence that runs counter to the evidence
upon which the agency relies. Sandula v. District of
Columbia Police & Firefighters' Ret. & Relief Bd.,
979 A.2d 32, 39 (D.C.2009). However, based on our
review of the record in the present case, we cannot
say that any inconsistency in the evidence based on
DDOT's own report justifies a different result. In
particular, we note that the Commission did not
accept the opinion of PSI, 3300 Idaho Neighbors'
expert in the field of traffic engineering. The
Commission noted that “PSI primarily challenged
[Giant's] truck generation rate and the ability of the
proposed number of loading berths to accommodate
truck deliveries....” PSI's opinion included “a number
of ... observations regarding the use of Idaho Avenue
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for truck traffic and the impact of truck traffic on
Idaho Avenue.” The Commission further found “that
the scale and location of the primary loading area
for the grocery store, located on the South Parcel
on Idaho Avenue, is not unacceptable.” In reaching
this finding, the Commission credited the testimony
of OP to “find[ ] that Idaho Avenue southwest
of its intersection with Newark Street currently
lacks a residential character notwithstanding its
residential zoning designation....” The Commission
also credited Giant's testimony “that it is infeasible
to locate the loading docks further to the north
because of operational and physical constraints,”
and further credited its testimony “regarding the
estimated number of trucks that will serve the
grocery store at this location....” Thus, we are
End of Document

satisfied “that the agency has given full and reasoned
consideration to all material facts and issues.” Id.
at 40. (quoting Georgetown Univ. Hosp. v. District
of Columbia Dep't of Emp't Servs., 916 A.2d 149,
151 (D.C.2007)) (internal quotation mark and other
citations omitted).

*397 For the foregoing reasons, we affirm the
Commission's order.
So ordered.

All Citations
33 A.3d 382
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unit development did not deprive party of
due process of law in not specifying that
final hearing would include presentation of
additional evidence relating to issues that had
already been aired at preliminary stage, and
zoning commission was not precluded from
reexamining at final hearing matters that had
been dealt with at preliminary application.
D.C.C.E. § 1-1501 et seq.
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Synopsis
Citizens association filed petitions for review of orders
of the zoning commission which approved an application
for a planned unit development. The Court of Appeals,
Yeagley, J., held that the notice of the nature and
extent of the hearing on the final application was
adequate; that there were no procedural irregularities in
the hearing on the final application in which the citizens
association's attorney refused to take part; that planned
unit development rights were transferrable; that zoning
could be used to promote historical preservation; and that
there was substantial evidence to support the decision of
the commission approving the PUD.

1 Cases that cite this headnote
[2]

Zoning and Planning
Findings, reasons, conclusions, minutes
or records
Where zoning commission's findings of
fact and conclusions of law in final
decision approving planned unit development
were legally adequate and sufficient to
support order approving application, any
deficiencies in preliminary decision rendered
by commission were remedied by final order.
Cases that cite this headnote

[3]

Zoning and Planning
Exhaustion of administrative remedies;
primary jurisdiction
Where counsel for citizens association urging
rejection of application for planned unit
development withdrew from participation in
zoning commission hearing which resulted in
final approval of PUD, citizens association
could not complain on appeal that it was
denied right to present evidence, crossexamine witnesses, and to make argument.

Affirmed.

1 Cases that cite this headnote
West Headnotes (18)
[1]

Constitutional Law
Proceedings and review
Zoning and Planning
Notice, appearance and pleading
Notice of nature and extent of hearing on
final application for approval of planned

[4]

Zoning and Planning
Findings, reasons, and record
Where only designated representative for
citizens association objecting to application
for planned unit development withdrew
from hearing before zoning commission on
application, commission was not required
to serve proposed findings on citizens
association.
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Power and Authority

Cases that cite this headnote
[5]

Zoning Act and regulations permit
zoning commission to approve transfer of
development rights within planned unit
development. D.C.C.E. § 5-413.

Zoning and Planning
Findings, reasons, conclusions, minutes
or records
Where
majority
of
three
zoning
commissioners heard all evidence at hearing
on final application for approval of planned
unit development, rule regarding service of
proposed findings and conclusions on each
party was inapposite and fact that only two
of three commissioners present at hearing
and one of the other commissioners signed
the findings of fact and conclusions was
irrelevant.

2 Cases that cite this headnote
[9]

Where total floor area ratio for planned unit
development is determinative figure, rather
than floor area ratio for each building, there
is no impediment to permitting payment
for transfer of development rights from one
building owner to another within same project
when agreed to by the parties. D.C.C.E. §
5-413.

Cases that cite this headnote
[6]

1 Cases that cite this headnote

Constitutional Law
Proceedings and review
Zoning and Planning
Findings, reasons, and record
Failure of intervenor in zoning commission
proceeding concerning application for
approval of planned unit development to
serve another intervenor with copy of its
proposed findings and conclusions did not
deny the other intervenor rights under zoning
rules or due process.

[10]

1 Cases that cite this headnote
[11]

Cases that cite this headnote
[8]

Zoning and Planning

Zoning and Planning
Propriety of classification and uniformity
of operation in general
Zoning regulations dealing with planned
unit developments did not violate uniformity
provisions of Zoning Act. D.C.C.E. § 5-413.

Zoning and Planning
Hearings and meetings in general
Where citizens association objecting to
approval of application for planned unit
development only entered appearance at
zoning commission proceeding through
counsel, and counsel withdrew from hearing,
commission properly refused request of
member of association's executive board to
cross-examine witness at hearing.

Zoning and Planning
Power and Authority
Zoning commission may use zoning to
accomplish historical preservation. D.C.C.E.
§ 5-413.

Cases that cite this headnote
[7]

District of Columbia
Public Improvements

Cases that cite this headnote
[12]

Zoning and Planning
Propriety of classification and uniformity
of operation in general
Zoning Act requires only that zoning
regulations be applied uniformly to all
property throughout district, with all owners
of same class being treated alike, and
uniformity provision does not prohibit
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Zoning and Planning
Weight and Sufficiency of Evidence in
General

classification which is reasonable. D.C.C.E. §
5-413.
3 Cases that cite this headnote
[13]

Court of Appeals' function is not to
determine whether particular zoning action
is or is not desirable, but rather it is to
determine whether there were any errors of
law in proceedings, whether findings and
conclusions were arbitrary, capricious or
abuse of discretion, or were not supported
by substantial evidence. D.C.C.E. §§ 1-1510,
17-305(b).

Constitutional Law
District of Columbia
Equal protection and due process are not
mutually exclusive terms and many concepts
of equal protection clause are applicable to
District of Columbia through due process
clause of Fifth Amendment. U.S.C.A.Const.
Amend. 5.

1 Cases that cite this headnote

Cases that cite this headnote
[17]
[14]

Constitutional Law
Zoning and land use

Zoning commission's final approval of
application for planned unit development was
supported by substantial evidence.

Constitutional Law
Particular issues and applications
Zoning and Planning
Maps, plats, and plans; subdivisions
Zoning regulations providing for planned
unit developments did not deny due
process or equal protection, notwithstanding
contention that regulations created invidious
discrimination based on wealth.

[15]

Zoning and Planning
Weight and Sufficiency of Evidence in
General

Cases that cite this headnote
[18]

Zoning and Planning
Decisions of boards or officers in general
Zoning and Planning
Decisions of boards or officers in general

Cases that cite this headnote

Zoning and Planning
Decisions of boards or officers in general

Zoning and Planning
Validity of regulations in general

As long as zoning commission proceedings
were according to law, its decisions will carry
presumption of regularity on appeal and
Court of Appeals will not weigh evidence
and substitute its judgment for that of
commission. D.C.C.E. §§ 1-1510, 17-305(b).

Zoning and Planning
Regulations in general
Zoning ordinance is presumed valid and
burden of proof rests upon litigant to assert its
unconstitutionality.

Cases that cite this headnote

Cases that cite this headnote
[16]

Zoning and Planning
Decisions of boards or officers in general

Attorneys and Law Firms

Zoning and Planning
Arbitrary, Capricious, or Unreasonable
Action

*551 George F. Bason, Jr., Washington, D. C., for
petitioner.

Zoning and Planning
Matters of Discretion

*552 Leo N. Gorman, Asst. Corp. Counsel, Washington,
D. C., with whom C. Francis Murphy, Corp. Counsel,
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Washington, D. C., at the time the brief was filed, Louis P.
Robbins, Acting Corp. Counsel, and Richard W. Barton,
Asst. Corp. Counsel, Washington, D. C., were on the
brief, for respondent.
Norman M. Glasgow, Washington, D. C., with whom
Whayne S. Quin and John F. McCabe, Jr., Washington,
D. C., were on the brief, for intervenors.
Before REILLY, Chief Judge, and YEAGLEY and
MACK, Associate Judges.
Opinion
YEAGLEY, Associate Judge:
These consolidated appeals are from two orders of the
Zoning Commission based upon a preliminary and a final
application for approval of a Planned Unit Development
(P.U.D.) under Article 75 of the Zoning Regulations.
They were resolved by a judgment that issued January 19,
1976, affirming the two orders of the Commission stating
that an opinion would be filed at a later date.
The applications for the P.U.D. were filed by property
owners in Square 115, a triangular plot consisting of
over 66,000 square feet in northwest Washington bounded
by Dupont Circle, 19th Street, Sunderland Place and
New Hampshire Avenue. The properties involved in the
proposal are the Euram Building on Dupont Circle,
owned by the Euram Corporation, the Christian Heurich
Memorial Mansion at the corner of New Hampshire
Avenue and Sunderland Place, owned and occupied by
the Columbia Historical Society, the Suderland Building
at the corner of Sunderland Place and 19th Street, owned
by Arthur H. Keyes, and a parking lot in the midst of
those buildings formerly owned by Dupont Circle Joint
Venture, the original intervenor herein. 1 The Euram
Building was zoned C-3-B (see D.C. Zoning Regs. s 5103)
with the balance of the area zoned SP (See D.C. Zoning
Regs. s 4101).
1
As a result of a transfer of title, Nello Picca
and Claude L. Benner, Jr., trustees for Eurania
Associates, have been substituted as intervenors.

The purpose of the Planned Unit Development provision
as set forth in s 7501.1 of the D.C. Zoning Regulations is
. . . to encourage . . . in keeping with
the intent and purpose of each (zoning)
district, the development of well-

planned residential, institutional and
commercial developments, industrial
parks, urban renewal projects or
a combination thereof, which will
offer a variety of building types
with more attractive and efficient
overall planning and design without
sacrificing creative and imaginative
planning.

Intervenor submits that the two applications are in
compliance with the provisions of Article 75 of the
Zoning Regulations. The proposed P.U.D. encompasses
the existing buildings in Square 115 and a new 12-story
office building to be constructed on the parking lot,
with allotted retail use on the first floor and part of the
next floor below. Approval of the plan would entail the
rezoning of the SP area to C-3-B. The floor area ratio
(F.A.R.) requirement of the Zoning Regulations would be
met by the sale and transfer of development rights from
the Columbia Historical Society to the intervenor. 2 As a
result the total density of the P.U.D. would be less than
the maximum permitted in a C-3-B zone. The Columbia
Historical Society was to be made more financially secure
by the substantial amount of money to be paid it for
its development rights thereby assuring its continued
operation. The Heurich Mansion, its garden and open
spaces were *553 to be preserved. Further openness was
to be attained through the use of pedestrian arcades, one
of which would facilitate access from New Hampshire
Avenue to the new Metro station directly across from the
project on 19th Street.
2
Under a C-3-B zoning the Historical Society would
have an unused development potential of 97,175
square feet. The final order approved the sale and
transfer of 82,000 square feet for the new building
making the effective F.A.R. of the proposed building
8.9 and the overall F.A.R. of the site 6.5.

At the hearing on the preliminary application, reports
were received from the Zoning Advisory Council,
the National Capitol Planning Commission, the Joint
Committee on Landmarks of the National Capitol, and
the National Trust for Historic Preservation as well as
from the Zoning Commission's Staff. Each of these groups
recommended approval of the application, but several
conditions were proposed.
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After two public hearings the preliminary application was
approved with minor modifications and with most of the
conditions recommended by the referral agencies. The
original intervenor thereupon filed its final application.
After a comprehensive public hearing, the Commission
approved the application without substantial change from
its earlier order. Those two orders are the subject of this
appeal.
Petitioner's numerous assignments of errors on the final
order may be stated briefly as relating to an asserted
inadequate notice to it of the second hearing, the
deprivation of the right to present evidence and to crossexamine witnesses, insufficient evidence to support several
of the Commission's findings, a misapplication of the
Planned Unit Development concept and an abuse or
stretching of the Commission's authority in permitting
the transfer of development rights and using zoning to
promote historical preservation. Finding no merit in these,
or the other contentions of petitioner, we affirm.
[1] Petitioner asserts that the notice of the nature and
extent of the hearing on the final application did not
comply with the Commission's own rules or with the
Administrative Procedure Act (see D.C.Code 1973, s
1-1501 et seq.) and that it was thereby deprived of
due process of law. The basis of this claim is that
the notice did not specify that the final hearing would
include the presentation of additional evidence relating
to issues that had already been aired at the preliminary
stage and that since petitioner's counsel, being under that
misapprehension, walked out of the latter hearing it was
thereby denied the right to present evidence, to crossexamine, and to file exceptions and present argument
concerning the proposed order.

An examination of Zoning Commission Regulation
No. 7501.31 regarding the preliminary application and
Regulation 7501.39 regarding the final application reveals
clearly that it was not intended, nor would it be feasible,
to conduct an adequate hearing on the final application
without treating, in at least some detail, matters heard on
the preliminary application.
Regulation 7501.39 requires in substantial part that the
final application shall include the following information:
The proposed use, location, dimensions and approximate
height of each building, the approximate area and
demension of each lot, the approximate lot occupancy

of each building and the approximate floor area ratio of
each building, the number and location of all off-street
parking spaces, the existing topography of the area and the
elevations of the streets and alleys bounding the site, the
location of public and private rights of way and easements
and the location and approximate number, size and
type of stores, offices, residential units and commercial
adjuncts together with all maps and documents required
for an amendment to these regulations. There is no room
for doubt that the hearing on such an application would
be detailed and comprehensive. Many of the foregoing
matters were, of course, dealt with at the preliminary
hearing. It would be both illogical and impractical
to conclude that the Commission was precluded from
reexamining at the final hearing matters that had been
dealt with on the preliminary application, nor is *554
there any regulation suggesting such a limitation.
[2] Petitioner asserted in its brief on the appeal of the
decision approving the preliminary application as set
forth in Zoning Commission Order No. 81 that the order
was defective in that the Commission's findings of fact
and conclusions of law were insufficient as a matter of
law. We do not reach that issue since we conclude that
the findings of fact and conclusions of law in the final
P.U.D. decision (Zoning Commission Order No. 101)
are legally adequate and sufficient to support the order
approving the application. As long as the petitioner was
accorded a due process type hearing whatever deficiencies
of the foregoing nature that may have occurred in the
preliminary decision were remedied by the final order.
The entire record of the preliminary P.U.D application
was incorporated into that of the final application. As
the Commission was not precluded from reexamining at
the final hearing matters dealt with on the preliminary
application, the final order must necessarily control if
there is any inconsistency on the merits with the order on
the preliminary application. 3
3

This is not inconsistent with our opinion in Capitol
Hill Restoration Society v. Zoning Commission,
D.C.App., 287 A.2d 101 (1972), where we observed at
106 that ‘defects in the original hearing could not be
cured by later proceedings or administrative appeals.’
That statement related to the sufficiency or legality
of the procedures accorded the parties and not to the
question of whether on the merits the Board can after
the final hearing enter an order that may in some
respects differ from or modify the earlier order.
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Two days before the hearing on the final application was
to commence the petitioner filed a motion to postpone
the hearing pending the decision of this court on the
appeal of the Commission's decision on the preliminary
application. The motion was denied. At the outset of
the final hearing counsel for petitioner formally withdrew
from participation in that hearing and walked out. On that
occasion he said:
Mr. Addams: I have a preliminary matter. I note that you
have denied the motion (filed by Dupont Circle Citizens
Association to continue the hearing indefinitely) without
argument or rebuttal. I will state for the record that the
Dupont Circle Citizens Association will not participate
in a hearing on the formalities of a design of how many
or what color of stone you are putting on and how big
the windows are going to be. We will not participate in a
hearing on the design of a building which we feel under the
law should not be constructed in the first place.
I would ask the Chairman for guidance at this point,
whether it is appropriate to ask for a stay of construction
pending the decision of the D.C. Court of Appeals before
this body now or should that be done in written form at
some subsequent time.
Mr. Chairman: Mr. Addams, I hope you will recognize
that this is done with sincerity rather than any attempt at
facetiousness. The fact of the matter is that, first of all,
it is true that (applicant's counsel) has made that point
in his opposition, and the Commission took that point
among others into consideration. But we are not in a
position to advise counsel as to how to proceed, under the
circumstances. (Emphasis added.)
[3] Petitioner received due notice of the final hearing
and its counsel was present when the hearing opened. We
conclude that the Commission did not err in proceeding
with the hearing and in taking evidence which may
have, in substantial part, related to matters considered
on the preliminary application. Further, petitioner's
counsel having voluntarily withdrawn *555 drawn from
participation in the hearing, whether with or without
actual knowledge of what evidence was to be adduced 4
is in no position now to complain of the scope of
that hearing. We can give no serious recognition to the
incredulous contention that intervenor's loss of the right to
present evidence, to cross-examine witnesses and to make
argument was in contravention of the Zoning Rules, the

D.C. Administrative Procedure, Act, and the due process
clause of the Constitution. It was simply the natural and
logical consequence of its counsel voluntarily declining to
participate.
4

Section 2.4 of the Zoning Rules of Practice and
Procedure (Title 20 DCRR) requires the applicant to
file ten days before the hearing is advertised, among
other things, a list of witnesses, maps, plans and other
documents to be offered at the hearing. In the instant
case they were filed on August 15, a week before
the hearing was advertised on August 23, and a full
month and a half before the hearing was held on
October 2, together with an outline of what each
witness would testify about. Petitioner is presumed to
have known of that requirement, although the rules
do not require that these papers be served on other
parties since the other parties are not determined until
5 days prior to the hearing. (See 20 DCRR s 2.44.)

[4] Similarly petitioner's complaint that the Commission
should have filed proposed findings necessarily fails. Rule
2.622 only requires service of proposed findings on ‘any
party who appeared and participated in the hearing . . .’
The petitioner's only designated representative for the
hearings, its counsel, was not present and did not
participate. Neither of the two members of the petitioner
organization (one of whom, a Miss McCarron, was on
its executive board) who were present had entered an
appearance as a representative of petitioner and there was
no showing that either one had authority to act or to
speak for it. The petitioner's only duly authorized attorney
before the Commission had announced a determination
not to participate and absented himself from the final
hearing. Further, a reading of the section immediately
preceding s 2.622 and the section immediately following
it would indicate that the rule was designed to apply to a
hearing conducted by a hearing officer, not to a hearing
before the Commission.
[5] Petitioner complains that the Commission failed to
comply with rule 2.623 regarding service of proposed
findings and conclusions on each party. That rule is
inapposite to this situation and was designed only to apply
to hearings ‘wherein a majority of the Commissioners
did not personally hear the evidence.’ A majority of
three Commissioners heard all of the evidence at the
hearing on the final application. All three participated
and voted at the meeting when unanimous approval of
all five Commissioners was given the application. The
fact that only two of those three and one of the other
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Commissioners signed the findings of fact and conclusions
is irrelevant to rule 2.623.
5

5

For the same reasons there was no breach of
D.C.Code 1973, s 1-1509(d) as contended by
petitioner since a majority of those who were to render
the final order personally heard the evidence.

[6] In a similar vein, petitioner also asserts that the
failure of the intervenor to serve it with a copy of
intervenor's proposed findings and conclusions denied it
rights under s 1.6 of Title 20 DCRR as well as rights
of due process. Section 1.61 provides that ‘(a)ny paper
required to be served upon a party shall be served
upon him . . ..’ (Emphasis supplied.) However, we are
unable to find anything in Title 20 of the D.C. Rules
and Regulations requiring the proposed findings to be
served upon other parties. Section 2.56 which deals with
proposed findings states that ‘(p)arties . . . shall submit
proposed findings of fact and conclusions of law for
the consideration of the Commission . . ..’ (Emphasis
supplied.) The drafters of Title 20 clearly expressed *556
their intention that the proposed findings be submitted
to the Commission but did not provide for them to be
served on other parties. This is consistent with the failure
of the Commission to provide by rule for a party to file
objections or exceptions to the proposed findings of the
opposing party. We know of no authority supporting
petitioner's contention that the failure of intervenor to
serve it with proposed findings denied it due process of
law. Such a position is particularly untenable when raised
by a party that announced its refusal to participate at the
inception of the hearing.
[7] Petitioner also asserts that it was denied the right to
cross-examine witnesses when, in the absence of its counsel
the Commission refused the request of Miss McCarron,
a member of its executive board and a nearby property
owner, to cross-examine a witness of the applicant. As we
have observed, however, Miss McCarron had not entered
an appearance and therefore did not have a personal right
to cross-examination as would a party to the proceedings.
Neither was there any foundation laid for her to act
as counsel or to speak on behalf of the Dupont Circle
Citizens Association. Since that party's only counsel of
record had announced its decision not to participate the
Commission certainly had no authority to permit a single
member of the executive board to overrule that decision
and it properly denied the request.

[8] It is further contended by petitioner that the Zoning
Act and Regulations do not permit the Commission to
approve a transfer of development rights within a P.U.D.
As petitioner provides us with no legal support for its
position, we turn to an examination of the Act which
grants the Commission a broad general authority in the
following language:
To promote the health, safety, morals,
convenience, order, prosperity, or
general welfare of the District of
Columbia and its planning and orderly
development as the national capital,
the Zoning Commission created by
section 5-412, is hereby empowered,
in accordance with the conditions and
procedures specified in sections 5-413
to 5-428, to regulate the location,
height, bulk, number of stories and
size of buildings and other structures,
the percentage of lot which may
be occupied, the sizes of yards,
courts, and other open spaces, the
density of population, and the uses
of buildings, structures, and land for
trade, industry, residence, recreation,
public activities, or other purposes . . ..
(s 5-413.)

The Act further provides in the next section:
Such regulations shall be . . .
designed to lessen congestion in the
street, to secure safety from fire,
panic, and other dangers, to promote
health and the general welfare, to
provide adequate light and air, to
prevent the undue concentration of
population and the overcrowding of
land, and to promote such distribution
of population and of the uses
of land as would tend to create
conditions favorable to health, safety,
transportation, prosperity, protection
of property, civic activity, and
recreational, educational, and cultural
opportunities . . . (s 5-414.)
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This grant of authority is not materially unlike the first
three sections of the standard State Zoning Enabling Act,
drafted and distributed by the United States Department
of Commerce in the early 1920's. 6 It represents a broad
grant of authority with an itemization of the main
purposes of zoning.
6
See 4 R. Anderson, American Law of Zoning s 26.01

has not specifically authorized it in the Zoning Act the
Commission is without authority to use zoning for that
purpose. We cannot agree. The quotation, supra, from
the Zoning Act authorizes the Commission among other
things to conduct zoning so as to promote the ‘general
welfare of the District of Columbia and its planning and
orderly development as the national capital.’ (D.C.Code
1973, s 5-413.)

(1968); 1 id. ss 3.11-3.14.

[9] We turn now to a consideration of petitioner's
claim that the Zoning Regulations do not provide for
the transfer of development rights. The very nature of
the Planned Unit Development concept as promulgated
by the Zoning Commission in Article *557 75 of the
Regulations suggests that a transfer of development
rights from one building to another must have been
contemplated as one that was both feasible and
appropriate in the development of such a plan. Regulation
7501.39 provides that the lots within a P.U.D. may be
of different sizes, the buildings of different heights and
that the lot occupancy of the building may vary on
each lot. It is not surprising then that the Commission
provided in 7501.24b that ‘(t)he floor area of all buildings
shall not exceed the aggregate of the floor area ratios
as permitted in the several districts included within the
project area . . ..’ (Emphasis supplied.) This is consistent
with, and we take it to be an official recognition of, the
utility of the development rights concept to a P.U.D. On
the other hand, there is no provision in P.U.D. regulations
that the floor area ratio of each building in the P.U.D.
must be within the maximum permitted in the district.
The requirement to be met is that the F.A.R. for all
buildings does not exceed the ‘aggregate’ permitted within
the project area. The Commission has found that the
proposed project meets that requirement and we know
of no good reason why, in making that determination, it
may not take into consideration a mutually agreed upon
transfer of development rights. We also hold that where
the total F.A.R. for the project is the determinative figure,
rather than the F.A.R. for each building, there is no
impediment to permitting payment for the transfer of such
rights from one building owner to another within the same
project when agreed to by the parties.
[10] Petitioner also questions the Commission's use of
zoning to accomplish historical preservation contending
that it is unauthorized by the Code. It does not deny
that Congress has passed a number of statutes supporting
historical preservation, but contends that since Congress

In the case of Rebman v. City of Springfield, 111
Ill.App.2d 430, 250 N.E.2d 282 (1969), an Illinois
appellate court observed that ‘preservation of historical
areas under reasonable limitations as to use is within the
concept of public welfare and may be effected by the
exercise of the usual police power attendant upon zoning.’
250 N.E.2d at 288.
During the past one hundred years, at least, there
has been considerable thrust behind the movement for
historical preservation as demonstrated by the activities
of private organizations and of the federal and state
governments. Every state, the federal government, and
over 40 municipalities have enacted varous forms of
historic preservation laws. 7
7
The Police Power, Eminent Domain, and the
Preservation of Historic Property, 63 Colum.L.Rev.
708 (1963).

When the Congress enacted the Historic Sites, Buildings
and Antiguities Act of 1935 it declared that ‘it is a national
policy to preserve for public use historic sites, buildings,
and objects of national significance for the inspiration and
benefit of the people of the United States.’ 16 U.S.C. s
461 (1970). That objective was restated and given further
implementation by the Historic Properties Preservation
Act of 1966, Pub.L. No. 89-665, 80 Stat. 915, wherein
Congress found and declared:
(b) that the historical and cultural foundations of the
Nation should be preserved . . .
(d) that, although the major burdens of historic
preservation have been borne *558 . . . by private
agencies and individuals, . . . it is nevertheless necessary
and appropriate for the Federal Government to accelerate
its historic preservation programs and activities . . . and
to assist State and local governments . . . to expand
and accelerate their historic preservation programs and
activities. (16 U.S.C. s 470 (1970).)
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The National Trust for Historic Preservation, established
by Congress to lead the historic preservation movement
(16 U.S.C. s 468 (1970)) requested, by letter to the Zoning
Commission of April 20, 1973, permission to appear
and testify in support of the preliminary application. In
its letter the Trust stated: ‘The proposed zoning change
will result in the transfer of the unused development
rights over an historic building (the Heurich Mansion)
to land adjacent to the site of the historic building. Such
a technique can result in historic buildings being saved
where economic pressures ordinarily would result in their
demolition.’ The National Capital Planning Commission
in a letter of May 31, 1972, to the Zoning Commission
stated in reference to conditions it was imposing that
‘(t)he interest of the Commission is the preservation of the
Heurich Mansion . . ..’
In its final report the Zoning Advisory Council in
recommending approval of the application said: ‘The
preservation and upkeep of a category II Landmark (the
Heurich Mansion) on the national Register of Historic
Places is in the best interests of the District of Columbia.’
The general Congressional intent to preserve places
and areas of historic interest was made mandatory by
Congress as to zoning in the district of ‘Old Georgetown’
when Congress provided: ‘In order to promote the general
welfare and to preserve and protect the places and areas
of historic interest, exterior architectural features and
examples of the type of architecture used in the National
Capital in its initial years' the Commission shall solicit a
report from the National Commission on Fine Arts before
issuing a building permit in the Georgetown district.
D.C.Code 1973, s 5-802.
In that law the Congress observed that this was being
done ‘to promote the general welfare.’ Id. It would
be in derogation of the Congressional intent so clearly
expressed to hold that although the Zoning Commission
is under a mandate to consider matters of historic
preservation in a particular district that it is without
authority even to give consideration to that factor when
the property is located in another area. The instant
P.U.D. is located less than four blocks from the ‘Old
Georgetown’ district. We conclude that the Commission
was acting in the interests of ‘the general welfare’
and within its authority when it gave consideration to

historical preservation in weighing the transfer and sale of
development rights and the merits of the P.U.D.
[11]
Petitioner further alleges that the regulations
contained in Article 75 of the D.C. Zoning Regulations
dealing with Planned Unit Developments violate the
uniformity provisions of s 5-413 of the D.C. Zoning Act. 8
It asserts that this section of the Act imposes a requirement
of uniformity within each zoning district which is not met
by the P.U.D. regulations which permit ‘diversification
in the use, size, type and location of buildings' and
that consequently the regulations do not conform to the
Zoning Act. We fail to discern that the regulations run
contrary to the Act in the manner described by petitioner.
8

The uniformity provision of the Zoning Act
(D.C.Code 1973, s 5-413) provides:
All such regulations shall be uniform for each class
or kind of building throughout each district, but the
regulations in one district may differ from those in
other districts.

We have found no authority, and petitioner refers
us to none, supporting its *559 proposition. The
interpretation of the uniformity requirement of the
Zoning Act is of first impression in the District of
Columbia. Other courts which have dealt with the
matter have uniformly found that P.U.D. and P.U.D.type regulations do not violate uniformity requirements.
The California Court of Appeal was faced with a
uniformity provision virtually identical to ours in Orinda
Homeowners Committee v. Board of Supervisors, 11
Cal.App.3d 768, 90 Cal.Rptr. 88 (1st Dist. 1970). In that
case the court held that the uniformity provision
provides that the regulations shall be
uniform for each class or kind of
building or use of land throughout
the zone. It does not state that the
units must be alike even as to their
character . . .. In conventional zoning,
where apartment houses are permitted
in a particular zone, single family
dwellings, being regarded (whether
rightly or wrongly) as a ‘higher’
use, are also allowed. This causes
no conflict with (the uniformity
provision). (90 Cal.Rptr. at 90-91.)
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Thus according to the California court Planned Unit
Developments do not violate such a provision.
That court went on to examine the history of the
uniformity provision noting that it was derived from
Section 2 of the Standard State Zoning Enabling Act and
it is said in 1 Anderson, American
Law of Zoning, s 5.17, p. 288, that the
purpose of (that) section was mainly
a political rather than a legal one,
namely, to give notice to property
owners that there shall be no improper
discriminations. This was useful in
the early days of zoning. Professor
Anderson suggests that the fact that
the section is an expression of policy
may be the reason for the scarcity of
judicial construction of the uniformity
requirement. (90 Cal.Rptr. at 91.)

The Supreme Court of Pennsylvania, in upholding an
amendment to the zoning map so as to permit the locating
of a P.U.D. in a low density residential district held
‘that the board, within its sound discretion, could have
concluded that council passed the ordinances with the
proper overall considerations in mind. The P.U.D. district
established by ordinance 160 is not the type of use hwich
by its very nature could have no place in the middle of a
predominantly residential borough.’ Included in the new
district were single family attached, or detached dwellings,
apartments, parks, a municipal building, a school, art
galleries, professional offices, motels, etc. 9
9
Cheney v. Village 2 at New Hope, Inc., 429 Pa. 626,
241 A.2d 81, 84-85 (1968).

[12] We find the reasoning in those two cases to be
persuasive and hold that Article 75 of the D.C. Zoning
Regulations does not violate D.C.Code 1973, s 5-413 and
was not beyond the authority of the Commission. The Act
requires only that the regulations be applied uniformly
to all property throughout a district, all owners of the
same class being treated alike. The uniformity provision
does not prohibit a classification which is reasonable. 1 R.
Anderson, supra at s 3.13 and s 5.17.

the same basis to all property owners and thus there is
created an ‘individious discrimination based on wealth, in
violation of the equal protection and due process clauses'
of the Constitution. 10
10

As we have stated on many occasions, most recently
in Kelly v. United States, D.C.App., 348 A.2d 884
(1975), the 14th Amendment (and hence the equal
protection clause) does not apply to the District
of Columbia. However, equal protection and due
process are not mutually exclusive terms and, as
the Supreme Court has said, many of the concepts
in the equal protection clause are applicable to the
District through the due process clause of the Fifth
Amendment. Bolling v. Sharpe, 347 U.S. 497, 499, 74
S.Ct. 693, 98 L.Ed. 884 (1954). See also Washington
v. United States, 130 U.S.App.D.C. 374, 401 F.2d 915
(1968).

*560 We find this essentially to be a frivolous argument.
Nowhere in Article 75 of the Zoning Regulations is there
any provision which would indicate that the option to
develop Planned Unit Developments is not open to all
property owners within the respective zoning districts.
Naturallly, this does not guarantee that all owners will
be able to achieve the same flexibility of development
regardless of the type and location of the property they
own. The nature of development on different parcels
of land depends on the location and character of the
property and the character and quality of the proposed
development and is for the Zoning Commission not this
court to decide.
Petitioner asserts that ‘only large landowners and
developers can take advantage of the P.U.D. regulation,
because only large, one-acre-or-more tracts are
eligible . . ..’ That this argument is specious can be seen
from an examination of the fact situation of the instant
case. Here four property owners came together to put
forth a P.U.D. proposal. None could have done so by itself
since none owned an ‘acre or more’. There is nothing to
prevent any number of owners from doing exactly what
was done here, other factors being equal. Indeed, the
P.U.D. regulations seem designed to achieve just such a
result.

Petitioner's claim that the due process clause is violated
[13] [14] Petitioner asserts, however, that even if this by Article 75 since its implementation ‘requires involved,
time-consuming and necessarily expensive administrative
be true, that the option of utilizing the benefits and
procedures requiring extensive services of attorneys,
flexibilities of the Article 75 regulations are not open on
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architects and planners', rests on no stronger footing.
Such assertions might be made against many zoning
regulations whether they concern a complicated Planned
Unit Development, a map change, a street closing or a
mere zoning variance.
[15] A zoning ordinance is presumed valid and the
burden of proof rests upon the litigant who asserts its
unconstitutionality. 1 R. Anderson, American Law of
Zoning s 2.15 n. 6 (1968). The determinative issue is
whether the ordinance is a reasonable exercise of the police
power. Id. s 2.19. Petitioner here has not demonstrated
unreasonableness in the ordinance. Considering the
benefit to the neighborhood as found by the Commission,
we find the application of Article 75 to be a reasonable
exercise of the Commission's authority. For a more
detailed discussion of the problem supporting this result
see Annot., 43 A.L.R.3d 888 (1972).
[16] As to the assignments of error directed at those
portions of the findings and conclusions that bear upon
the merits of the application we first observe that our
function is not to determine whether a particular zoning
action is, or is not desirable. 11 Rather it is to determine
whether there were any errors of law in the proceedings,
whether the findings and conclusions were arbitrary,
capricious or an abuse of discretion, or not supported by
substantial evidence. 12
11
12

Berman v. Parker, 348 U.S. 26, 33, 75 S.Ct. 98, 99
L.Ed. 27 (1954).

The Zoning Commission sought guidance from the
Many government agencies concerned with the enterprise
and the area, each of which urged approval of the
P.U.D. Opposing witnesses and parties were given ample
opportunity to be heard.
[17] [18] We have examined the record and conclude
that there was substantial evidence to support the
decision of the Commission. The Commission is the
authority charged by Congress with interpreting and
*561 enforcing the zoning laws and regulations of the
District of Columbia. As long as its proceedings were
according to law, its decisions will carry a presumption
of regularity on appeal and this court will not weigh
the evidence and substitute its judgment for that of the
Commission. 13
13

Brawner Building, Inc. v. Shehyn, 143 U.S.App.D.C.
125, 130, 442 F.2d 847, 852 (1971); Salyer v.
McLaughlin, 100 U.S.App.D.C. 29, 31, 240 F.2d
891, 893 (1957); Lewis v. District of Columbia, 89
U.S.App.D.C. 72, 74, 190 F.2d 25, 27 (1951); 3 R.
Anderson, American Law of Zoning s 21.16 (1968).

Finding the other contentions of petitioner to be without
merit, the orders appealed from are
Affirmed.
All Citations
355 A.2d 550

D.C.Code 1973, s 1-1510. See also D.C.Code 1973, s
17-305(b).
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